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AGENT. 


§ 116. Fire.—Powers of.—Estoppel.—Authorized agents not 
having their powers specified will be presumed to be general 
agents. They may have no power to waive express policy con- 
ditions, but the assurance of such an agent that the policy con- 
dition requiring an indorsement on the policy had been com- 
plied with, will operate as an estoppel against the company. 

Worcester Bank vs. Hartford Fire Ins. Co., 11 Cush., 265, distinguished. 


Mentz vs. Lancaster Fire Ins. Co. 
Rep'd Jour’l, p. 447. Pa. 8. C. 
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ASSIGNMENT. 


§ 117. Fire.—O/ Partnership Interest—A policy insuring a 
mercantile firm, their administrators or assigns, provided that if 
the policy or any interest therein should be assigned without 
consent, it should be void. One of the firm retired and assigned 
his interest in the policy and stock to the remaining partners, 
The policy contained no clause relating to alienating the prop- 
erty. 

Held, that under the common law pleadings there could be 
no recovery because the contract was joint, and one having 
parted with his interest could not be joined. 

Murdock vs. Chenango Ins. Co., 2 Comst., 210 ; Tate vs. Citizens’ Ins. 
Co., 13 Gray, 19. 

But under the Ohio code recovery could be had on suit of the 
remaining parties in interest. Held, that an assignment within 
the meaning of the clause, must be an assignment by the firm 
not an individual member. 

Masters vs. Madison County Ins. Co., 11 Barb., 624 ; Angell on Ins., 197; 
Pierce vs. Nashua Fire Ins. Co., 50 N. H., 297. 

The object of the stipulation was to guard against the intro- 
duction of a stranger, not to prohibit a change of interests be- 
tween the partners, and the policy was not avoided by the as- 
signment. 

May on Ins., 3 275 ; Hoffman vs. Adtna Ins. Co., 32 N. Y., 411; 32 N. Y., 
414. 

Held, that the remaining partners might recover the entire 
amount to which the original firm would have been entitled. 

Hoffman vs. Aitna Ins. Co., 32 N. Y., 415; case of Hobbs et al. vs. 
Memphis Ins. Co. and others, excepted to. 


West et al. vs. Citizens’ Ins. Co. 
Rep’d Jour’l, p. 434. 8. 0. Com. OxIO. 


CAPITAL STOCK. 


§ 118. Frire— Collection of Subscription—A premium note 
given for subscription to the capital stock of an insurance com- 
pany to be paid “ when the list is completed as per apportion- 
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ment,” cannot be collected until the whole apportionment has 
been subscribed for. The list must have been completed before 
commencement of suit. 


McCann vs. American Central Ins. Co. 
Rep’d Jour’l, p. 445. 


CONSTRUCTION. 


§ 119. Frre.—Forfeiture of Policy—aA fire policy should be 
liberally construed in favor of the insured, and its clauses be 
given full legal effect, for his protection. It is no more sacred 
than any other contract. 

25 Wend., 374. 


Exceptions in a policy should be strictly construed, and of 
two interpretations equally fair, that which gives the greater in- 
demnity should prevail. 

May on Ins., 3174, 175. 

West et al. vs. Citizens’ Ins. Co. 


EVIDENCE. 


§ 120. Lire.—O/ Insanity and Death.—A party can never be 
compelled to accept his adversary’s admission in lieu of record 
evidence. A paper admissible for one purpose does not become 
inadmissible because it may not be used for another. Letters of 
administration, though not proofs of death, and admitted as to 
their existence, are admissible as evidence, as they show plain- 
tiff’s capacity. Until after seven years there is no presumption 
of death ; the burden of proof is on the claimant ; but death need 
not be proven by any more conclusive or peculiar evidence than 
any other fact material in recovery. Evidence that insured was 
laboring under a dangerous disease of the spine and brain, which 
in the opinion of the physician must probably have soon pro- 
duced insanity, and evidence of its effect on his mind, was suffi- 
cient to justify a finding that he was insane. The sudden disap- 
pearance of insured, and inability to find him after @ diligent 
search, under circumstances where he could not well go long 
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without discovery, he being in such a physical and mental state 
as to excite anxiety, is sufficient to justify a finding of death. 
John Hancock Life Ins. Co. vs. Moore. 
Rep’d Jour’l, p. 510. Mion. 8. C. 


FALL OF BUILDING. 


§ 121. Fme—What Constitutes—Knowledge of Agent.—The 
policy provided that if the building should fall, except as the re- 
sult of fire, the insurance should cease. The building was blown 
partly off the posts on which it rested, was leaning out of plumb, 
and so far rendered unfit for occupancy that most if not all of the 
movable furniture was taken out. Held, that inasmuch as it 
remained united, was not reduced to a mass of rubbish, and 
though in a greatly damaged condition could have been repaired, 
the building had not fallen within the meaning of the policy. 
The question whether it had fallen was one of fact. 

Nave vs. Home Mut. Ins. Co., 37 Mo., 431, & Boyd vs. sae 3 Camp- 
bell, 133, distinguished. 

Where the agent knew the condition of the building, and al- 
lowed the policy to remain uncanceled, it is too late after the loss 
to allege that the risk was rendered more hazardous. 

Fireman’s Fund Ins. Oo. vs. Congregation Rodeph Sholem. 

Rep’d Jour’), p. 489. 


FORFEITURE. 


§ 122. Lire.— Company may not Induce by its own Act.—Where 
the officer of a company having authority, promises to notify the 
holder of a life policy, which was in the company’s possession, 
when the premium is due, and omits so to do for the purpose of 
procuring a lapse, the owner has the right, within a reasonable 
time after the omission, to tender the amount, and such tender 
and a tender again when the premium again becomes due keeps 
the policy alive. 

Doe ex dem. Knight vs. Rowe, 2 Car. & Payne, 246; West vs. Blacke- 
ley, 2 Man. & Gr., 729-750; Richardson vs. Evans, 3 Madd. 218 ; Jones vs. 
Walker, 13 B. Mon., 265, and cases cited. 
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Evidence tending to show such a promise by a person at 
cashier’s desk during business hours, who showed a knowledge of 
the policy, in the absence of evidence that he was not authorized 
to make such a promise, and the omission of the company in 
this case to send a notice in accordanee with its general custom, 
and a knowledge and discussion at the office, of the ill health of 
the insured, justified such a charge as the above, and warranted 
the jury in finding for the owner of the policy. 

Leslie vs. Knickerbocker Life Ins. Co. 

Rep’d Jour’l, p. 429. 


ORAL CONTRACT. 


§ 123. Firr.— What constitutes—The burden of proving an 
oral contract to insure is upon the claimant. Where the original 
contract was left to rest wholly on the recollections of the parties, 
and the entire transaction bore upon its face the evidence of a 
series of negotiations resulting in an understanding as to the 
terms upon which the claimant might insure, if he chose, and 


assurance by the agent that he would’ accept his terms, and no 
steps were taken to carry out this assurance until after the loss ; 
Held, that this was not a valid oral contract which the courts 
will enforce. 


Continental Ins. Co. vs. Jenkins. 
Rep’d Jour’), p. 514. 


REINSURANCE. 


§ 124. Manrine.— Need not be disclosed—In England, in effect- 
ing a marine reinsurance “ on goods,” it is not necessary to dis- 
close the fact that it is a reinsurance, and recovery may be had 
on a policy in which the interest is not so stated. 

Phillips on Ins., 3d ed., vol. 1, ch. 5, 3 415 ; Crowley vs. Cohen, B. & Ad., 
478 ; Cases of McSwiney vs. Royal Exe., 15 Q. B., 634; Glover vs. Black, 
3 Burr., 1894; Lucena vs. Craufurd, 2 Bos. & P., N. R., 269; Routh vs. 
Thompson, 11 East, 428, distinguished. 

McKenzie vs. Whitworth. 

Rep’d Jour'l, p. 473. 





Digest of Decisions. 


SUICIDE. 


§ 125. Lire.—Proof of.-—The burden of proving suicide is on 
the insurer. Where the policy was forfeited if the insured died 
by his own hand, insanity may avoid the penalty, and a finding 
of death from circumstantial evidence presumptive of suicide, 
will not be disturbed because the jury were unable to say whether 
suicide had been committed. A finding of suicide, without a 
further finding that it was voluntary, would not conflict with the 
general verdict and is immaterial. 

* John Hancock Mut. Life Ins. Co. vs. Moore. 


TITLE. 


§ 126. Fire.—Failure to Disclose——Insurable Interest.—Appor- 
tionment of Loss.—A., the original owner of the property in New 
Hampshire, mortgaged it to S., and afterward conveyed the 
equity to P., holder of a second mortgage. P. effected an insur- 
ance payable to S., and afterward made an agreement of sale for 
all his interest to T., the plaintiff, who made payment, entered on 
possession, and effected this insurance in another company. The 
policy provided that a failure to express the title therein, if other 
than the sole and unconditioned ownership, would avoid the con- 
tract ; also that the insured should be entitled to recover no 
greater proportion of the loss than the amount insured bore to 
the whole sum insured. Held, that T. had an insurable interest 
as equitable owner, and under the N. H. Gen. Statutes, ch. 157, 
a failure to disclose the facts regarding the title, unless fraudu- 
lent, did not forfeit the policy. Held, that the insurance effected 
by P. was on a separate interest, and could not be held to con- 
tribute with the insurance effected by T. The apportionment of 
the loss must be confined to the two policies, taking as a basis 
not the value of the property, but of plaintiff’s interest as owner 
of the equity of redemption. 


Tuck vs. Hartford Fire Ins. Co. 
Rep’d Jour’l, p. 497. 
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Title— War. 


WAR. 


§ 127. Lire.—Non-payment of Premium.—Equitable Relief.— 
Reinstatement of Policy.—The policy in a mutual company pro- 
vided that if the premium was not paid within the time limited, 
the liability of the insurers should cease and the policy should 
determine, and that past payments and profits for which scrip 
had not been issued should be forfeited. The insured paid the 
premiums for fourteen years ; then payment was interrupted four 
years by the civil war. Upon its termination the insured ex- 
pressed by letter a desire to continue his insurance, and inquired 
what steps must be taken, and also as to his dividend account. 
He was informed that the policy was forfeited and would not be 
revived, but the dividends were subject to his order. The insured 
in subsequent correspondence agreed to accept the dividends, but 
insisted upon having his policy revived. In a suit in equity for 
permission to pay the accrued premiums and have the policy de- 
clared valid ; Held, that the dividends were wholly distinct from 
the termination of the insurance, and the settlement of dividends 
was not a waiver of the insured’s claim to reinstatement. Held, 
that payment of premium when due was a condition precedent 
to the continuance of the insurance. 

Law Rep., 9 Ch. 502 ; Law Rep., 9 Eq. 705 ; Law Rep., 17 Eq. 316-320. 


At law there was an absolute forfeiture for non-payment. But 
a court of equity may relieve against forfeiture in certain cases 
when adequate compensation can be made for the breach and 
both parties be put in the original position. 

1 Salk., 231, 232; 2 Vernon, 338, 339, 344 ; 1 Vernon, 223; 1 Bro., Ch. 
168. ® 

The optional right of the insured to renewal is a valuable pri- 
vilege, materially differing from the fire insurance contract. 

15 C. B., 374, 389, 391, 392; Law Rep., 9 Eq. 719; Law Rep., 19 Eq. 
79, 83; Law Rep., 6 Ch. 386-7. 


The case is one where adequate and definite compensation can 
be made by payment of premiums and interest. 


2 Price, 200 ; Law Rep., 10 Ch. 626 ; Sweet vs. Anderson, 3 Bro., P. C. 
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257 ; Ridgw., P. ©. 1385; 2 Sch. & Lef., 686, distinguished. 
389 ; Story’s Eq., 2 1316 note. 

Equity will not relieve against breach of a condition precedent 
through the fault or neglect of the sufferer. 

Fonbl. Tr., Eq. 425 (n); 3 Bro., Ch. 529; 3 Ves., 295, 690; 11 Price, 
3; 13 Pricé, 694 ; S. C. McClelland, 464 ; Kane vs. Hamilton, Rigw., P. C. 
180; Bateman vs. Murray, 5 Bro., P. C. 20; S.C. Ridg., P. C. 187; 19 
and 20 G. 3, c. 20; 2 Sch. & Lef., 681; Sugden on Law of Prop., 569, 
556-570. 

The right to continuance in the present case would have been 
irrecoverably lost had not payment been unavoidably prevented. 

Edwards vs. Warden, Law Rep., 9 Ch. 502 ; Law Rep., 19 Eq. 608-610, 
612. 

The war created a temporary impossibility through no fault of 
the insured, which in equity is a sufficient excuse for non-pay- 
ment, and entitles the insured to reinstatement and an account 
of profits. 

Ridg., P. C. 202; 3 Ves., 693 ; Ridg., P. C. 185; Sweet vs. Anderson, 
sup. Case of 12 East, 183, 186, 187 distinguished. 

The cases of Hamilton vs. Mut. Life Ins. Co., 9 Blatch., 234, and Tate 
vs. New York Life Ins. Co., 2 Ins. L. J., 861, and 4 Big., 479, discussed. 


Quere, whether his representatives would have been relievable had the in- 
sured died before the termination of the war. 


Bird vs, Penn Mut. Life Ins, Co. 
Rep. Jour’l, p. 449. U. 8. 0. O. Pa. 


15 C. B., 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


Appeal from Cook County. 


FIREMAN’S FUND INSURANCE COMPANY 
vs. 


CONGREGATION OF RODEPH SHOLEM.* 


Where the building was blown partly from the posts on which it rested, was lean- 
ing out of plumb, and so far rendered unfit for occupancy that most if not all 
the foundation was removed, but remained united, and admitted of repairs 
though greatly damaged, it will not be held to have fallen, within the meaning 
of a policy clause voiding the insurance in case building should fall except by 
fire. 

Knowledge of its condition by the agent, without attempting to rescind the con- 


tract, estops the company from alleging increased hazard for the first time 
after the loss. 


Bonney, Fay & Griaas, for Appellant. 


August 2, 1872, the insurance company issued to the congregation a 


* Opinion filed Jan. 21, 1876. 
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policy for one year, for $1,000 on their frame church building, and 
$500 on church furniture and fixtures, including benches. 

This policy contained, among other provisions, the following : 

“Tf a building shall fall, except as the result of a fire, all insurance 
by this company on it or its contents shall immediately cease and 
determine.” 

“The cash value of the property destroyed or damaged by fire 
shall in no case exceed what would be the cost to the assured, at the 
time of the fire, of replacing the same, and in case of the depreciation 
of such property, from use or otherwise, a suitable deduction from the 
cash cost of replacing shall be made, to ascertain the cash value.” 

* All fraud, or attempt at fraud, by false swearing or otherwise, 
shall cause a forfeiture of all claim on the company under this policy.” 

There was a policy for a similar amount in the Girard Fire Insur- 
ance Company. 

The declaration puts the value of the property, at the time of the 
insurance, at $5,000, and avers the actual cash value of the property 
destroyed to have been $2,535, one half of which sum the action 
sought to recover from appellant. It also averred a loss by fire July 
18, 1873, and due service of preliminary proofs. 

The question whether, by the fall of the building, the policy had 
ceased before the fire, is presented to this court as one rather of law 
than of fact, for, in the strictest sense, the question is not what in 
fact occurred, but what is the effect of the fact as a matter of law. 

All the evidence, as well that for the appellee as that for the appel- 
lant, shows that some three or four weeks before the fire a storm oc- 
curred, by which the building was blown partly off the posts which 
supported it, and its condition so changed as to unfit it for further 
use asa building. Appellee claims that it was capable of being re- 
paired and restored. Defendant denies both the fact and its materiali- 
ty to the issue. Some of the benches and portions of the building 
were broken by the fall. The windows were out of shape. Some of 
the timbers were separated. The studding was out of the sills. The 
floor was broken. The building was four feet out of plumb. One 
witness speaks of the building as lying on the sidewalk, and pretty 
well wrecked. It was propped up to keep it from falling further. It 
was not a building which could be “replaced.” All the unbroken 
and movable furniture was taken out of the building by plaintiff after 
the fall, and before the fire. 

There is, however, a very wide difference of opinion between the 
valuation of the building after it was blown down, or over, or fell— 
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whichever phrase may be preferred—as given by appellee’s witnesses, 
and by those for the appellant. An examination of these valuations 
will doubtless satisfy the court that the judgment ought to be reversed. 
The highest valuation of the building, after its fall, is by one of ap- 
pellee’s witnesses, who puts it at $1,200, understanding that it was not 
seriously broken, and could be again raised. He thought it could be 
raised and straightened up for $500, but his knowledge was very 
limited, and his means of giving correct judgment very poor. Anoth- 
er witness for the plaintiff values the tabernacle and altar, which 
seem to have been permanently affixed to the building, at from $400 
to $500. These are all the valuations given in evidence by the plain- 
tiff. 

On the other hand, the insurance company proved by two carpen- 
ters, that the building, after it was blown over, was not worth over 
$150. By another carpenter, that, as a building, it was worth noth- 
ing ; but that the materials might be worth $200, to be used in anoth- 
er structure. By still another carpenter, that it was so badly broken 
that it was of no value, except for “kindling woud.” These men were 
all experts, and had made a more or less careful examination of the 
building, and were without interest or prejudice on either side. 

All of these valuations, even those for the plaintiff, argue such a 
change in the condition of the building as to satisfy the mind that it 
had in fact fallen, within the meaning of the condition of the policy. 

Insurance to the amount of $2,000 had been taken on the building, 
and $1,000 on the contents. If we assume that the building was in- 
sured for two thirds of its value, it was was worth, before the fall, 
$3,000 ; and after the fall, by appellee’s own testimony, only $1,200 at 
the utmost, and this valuation is made upon the supposition that the 
building could have been raised and restored to a condition fit for 
use, 

The same plaintiff brought an action on the policy in the Girard 
Ins. Co., which was tried before Judge Rogers, of the same court, 
without a jury. (4 Ins. L. J., 239.) The facts were, of course, ex- 
actly the same. The evidence, we may assume, must have been sub- 
stantially so. The learned judge found for the insurance company, and 
his opinion was read on the trial of the present case. He says, among 
other things, that the authorities upon the question are very meagre. 
That, so far as he can ascertain, but two cases have arisen in which 
the court was called upon to consider the effect of such a provision : 
one, a case in which part of a building fell, and the insurance was upon 
a stock of goods, in which the court held that the policy continued in 
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force so as to cover the goods not disturbed by the fall of the building ; 
and the other, a case in which a large quantity of highwines fell, in 
consequence of the fall of the floors of a warehouse, but the case was 
compromised before the decision of the court was rendered. The ob- 
ject of the provision, however, he says, is obvious. It was intended 
that if there should be such a change, by reason of the falling of the 
building,,as to increase in any substantial degree the risk or hazard, 
the case should be within the provision of the policy. He then says : 
“In this case I think there was such a change in the condition of the 
building, by reason of its falling, as to increase very much the hazard 
assumed. The building fell from its foundation, and so far leaned 
that it was necessary to support it by props of heavy timber, to pre- 
vent its falling into the street; and by the main witness of the plain- 
tiff it is shown, if he is correct in his estimate, that the loss to the build- 
ing—the depreciation by the fall—was sixty per cent.; from three thou- 
sand dollars down to twelve hundred dollars—a depreciation of fully 
sixty per cent. The hazard was very greatly increased, there is no 
doubt, from external as well as internal exposure. In other words, 
it was absolutely abandoned. There is no evidence that the officers 
or servants took any particular care of it ; but they took ouf the fur- 
niture and removed the benches, and it so remained in that condition 
from three to four weeks after the fall, exposed to the winds, and 
racked more and more every day, necessarily. The condition of the 
building, resulting from the fall, so much increased the hazard that I 
am satisfied it excuses the company under this covenant of the policy 
upon which they rely. I shall, therefore, have to find for defendant.” 

In support of the same view of the law, we cite Flanders on Insur- 
ance, page 476 ; Nave vs. Home Mut. Ins. Co., 37 Missouri, 431 ; and 
Boyd vs. Dubois, 3 Campbell, 133. We also call attention to the fact 
that in the present case the condition extends to the contents as well 
as to the building. 

It will be seen that if the various valuations be compared and aver- 
aged, the verdict is nearly twice as much as the congregation is enti- 
tled to recover, if we admit, for the sake of the argument, that the 
policy had not determined before the fire. Hence, even if there were a 
right of recovery, the damages are excessive, and the judgment should 
be reversed on that ground. 


Srory & Kine, for Appellee. 
Testimony of Thomas Goodman, in chief, for defendant : 
I am agent of the Fireman’s Fund Ins. Co. in this city. I saw the 
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structure in question, perhaps two or three days after the wind blew 
it over. I was not agent of the company when the risk was taken, 
I did not know at the time the risk was taken. I was the agent of 
the company at the time I saw the building. I was not there on com- 
pany business. I was there three or five minutes. I formed the 
opinion then that the building was not insurable. I did not notify the 
trustees that I wanted to cancel the risk. I did not know the risk 
was on the books. 

Tell the jury if you learned that your company had this risk before 
the fire, or not ? 

Objected to. Objection sustained. 


Instructions of the court below given for the plaintiffs, and excepted 
to by defendant : 

1. If the jury believe, from the evidence, that the defendant deli- 
vered to the plaintiff the policy of insurance in evidence, and received 
the premium therefor in said policy mentioned, and that the building 
and property mentioned and insured was destroyed by fire on or about 
the 18th July, 1873, and the plaintiffs notified said company of such 
loss, and served them with proofs of loss which have not been objected 
to by defendant, then the plaintiffs are entitled to recover one half 
the actual cash value of the insured property so destroyed, to be as- 
certained by the jury from the evidence, with interest thereon from a 
period of time 60 days after service of such proof of loss upon the 
company, unless the jury also find from the evidence that the building in 
question, previous to the fire, fell so as thereby to be placed in such a 
condition that the risk thereon of loss or destruction by fire was in 
consequence thereof materially increased. 

The jury are further instructed, that upon the issue of whether the 
building insured had fallen before the destruction of the same by fire, 
it is for you to decide from the evidence. And unless you are satis- 
fied, from the evidence, that the building had fallen, within the mean- 
ing of the policy of insurance in evidence, you must find for the plain- 
tiffs one half of the value of the insured property at the time of the 
fire, as shown by the evidence. And on the question of the fall of 
the building the burden of proof rests on the defendant, and they must 
prove their defense by a preponderance of evidence. 


For the defendant, and excepted to by plaintiffs. 
1. The jury are instructed, that if they believe from the evidence in 
this cause that it was one of the provisions of the contract of insurance 
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between the parties to this cause, that if the building thereby insured 
should fall, except as the result of a fire, all insurance on such build- 
ing and its contents should immediately cease and determine, and if 
they further believe, from the evidence, that the building so insured 
did fall, and that such fall was not the result of a fire, then the jury 
must find for the defendant. 

2. The jury are further instructed, that if, from the evidence, they 
believe there was aclause of the insurance policy sued on herein, pro- 
viding that if a building shall fall, except as the result of a fire, then 
the insurance thereon, and its contents, shall immediately cease and 
determine ; that then the jury, in determining whether the building 
had fallen, within the meaning of the policy, must give to the words of 
the policy their fair and ordinary meaning. 

3. Unless the jury believe from the evidence that the property claim- 
ed to haye been destroyed by fire was in fact so destroyed, in whole or 
in part, while the policy in question was in force, and that the plain- 
tiff after such destruction made the preliminary proofs required by the 
policy, and that the building in question had not fallen except as the 
result of a fire, and that the plaintiffs have shown the fair and rea- 
sonable cash value of the property so destroyed immediately preced- 
ing the fire, the jury should find a verdict in favor of the defendant. 

4. The jury are further instructed, that if they find the plaintiff en- 
titled to recover in this action, then the jury should not find for the 
plaintiff more than one half the amount of the value of the insured 
property immediately before the fire as shown by the evidence, the 
other half having been covered by a policy in another insurance com- 
pany. 

5. If the jury believe from the evidence in this cause that the build- 
ing insured fell and was so far blown down by the wind that the risk 
thereon was thereby materially increased, then the jury are instructed 
that such a change in the situation and condition of the building 
was a fall within the meaning of the policy. 


Scort, C. J. 

The defense in this case is based principally upon that clause of the 
policy upon which that action is brought, that declares “if a building 
shall fall, except as the result of fire, all insurance by this company 
shall immediately cease and determine.” The position assumed is, the 
building insured had “ fallen,” in the sense that term is used in the 
policy, by the action of the winds upon it, before the fire occurred which 
consumed it, and hence the insurance by the company had ceased and 
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determined under the exemptions of the contract. The question is 
argued as one of law rather than of fact, for the reason that there is but 
little controversy as to what did occur ; but the effect of the fact, it is 
insisted, is a matter of law. 

But it would seem to us to be purely a question of fact. Whether 
the building had fallen or was standing, is a fact easily determined 
about which there ought to be no controversy. Indeed, there is 
searcely any conflict in the evidenceas to the condition of the building 
at the time the fire occurred. All the witnesses substantially agree in 
the description they give of the property. 

It was a church building, and stood upon post or blocks. Not long 
before the fire, by the violence of the storm, it had been blown partly 
off the posts upon which it rested, by which it was greatly damaged, 
and so far rendered unfit for occupancy that most, if not all, the mov- - 
able furniture was taken out. After the storm it leaned toward the 
street, was out of plumb, one end being higher than the other, but 
the building remained united. It had not fallen, although greatly 
damaged ; that was all. The exemption clause of the policy was not 
that if the building should be damaged by causes other than fire, but 
“if a building shall fall” the policy should cease to be binding. These 
words are to be understood in their ordinary meaning. It may be 
conceded, which is no doubt the fact, it was not the intention of the 
parties that the company would insure the materials, but the building it- 
self. When that should cease to exist, by any cause, except as the re- 
sult of fire, the insurance upon it and the contents was to terminate at 
once. This was the contract, and it was one the parties were competent 
to make, and when understandingly assented to by the assured, there 
is no reason why he should not be bound by it. 

But all the evidence in this case shows the building insured existed 
until it was destroyed by fire, but in a damaged condition. So long 
as the building remained standing, there could be no exemption from 
liability under this clause of the policy, no matter how much depre- 
ciation there may have been by the action of the wind, or any other 
causes. It may be the condition of the building after the storm ren- 
dered the risk more hazardous ; if so, it was perhaps the privilege of 
the company to cancel the policy. Opportunity was afforded the com- 
pany to rescind the insurance contract on account of the changed 
condition of the property, had it chosen to do so. 

Previous to the fire, the company’s agent had visited, and to some 
extent inspected the building. He knew its condition, but did not 
inform the parties interested that the company would insist upon can- 
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celing the policy, but chose to allow the risk to stand. Had defen- 
dant canceled the policy, it might have been the owners could have 
effected other insurance. At all events, defendant did not undertake 
to rescind the insurance contract, although in possession of all the facts, 
and, after the loss occurs, it is too late tu insist the changed condition 
of the building rendered the risk more hazardous. 

The case of Nave vs. Home Mutual Ins. Co., 37 Mo., 481, to which 
our attention has been directed, is not analogous with the case at bar. 
In that case, the insured building was used as a store-room and ware- 
house, ang by reason of overloading the floors with merchandise, it 
fell and became a mass of rubbish, and the fire which occasioned the 
loss arose among the materials. No such condition of the building 
is shown by the proof in this case. 

Workmen, skilled iu that department of labor, thought the build- 
ing conld have been repaired and placed back in its original position. 
When repaired, it would still be the same structure. Had it become 
a “mass of rubbish,” as the building in the case cited, or had it fall- 
en, in the sense that word is employed in the exemption clause of the 
policy, no doubt the insurance would have terminated immediately 
under the contract. The ease of Boyd vs. Dubois, 3 Campbell, 133, 
cited by counsel, illustrates no phase of the case in hand. A motion 
was made in arrest of judgment on the ground that plaintiff was a relig- 
ious society incorporated under the laws of this State in 1871, and there. 
fore incapable of suing, except in the names of the trustees. The case 
of Ada Street Methodist Church vs. Garnsey, 66 Ills., is cited in sup- 
port of the position. 

But since that decision was rendered, it would seem under a more 
recent statute a religious corporation may sue in its own name. RK. 
S., 1874, p. 292, sees. 35 and 41. Notwithstanding this society may 
have been organized in 1871, it does not appear but it may have be- 
come incorporated under the recent statute, and therefore capable of 
suing in the corporate name adopted. There were two statutes in 
force under which a religious corporation could exist, and it will be 
presumed the corporation could rightfully sae in the name adopted, 
until that fact is put in issue by a proper plea for that parp»se. The 
fact objected to not appearing on the record, it ean-not be reached by 
a motion in arrest of judgment. The point is made ; the damages 
found are excessive. That was a question for the jury. It will be 
observed, the evidence as to the value of the insured property imme- 
diately preceding the fire was quite conflicting. We are not, however , 
prepared to say it is not sufficient to sustain the verdict. The policy 
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covered the contents, as well as the building itself. It contained the 
tabernacle, chancel and pulpit, and all were in as good condition as 
when new. 

A good deal of ornamental work had been done on them at con- 
siderable costs. Upon the whole record, we think justice has been 
done, and the judgment must be affirmed. 

Judgment affirmed. 


SUPERIOR COURT OF NEW HAMPSHIRE. 


From Belknap Circuit Court. 


TUCK 
us. 
HARTFORD FIRE INS. CO.* 


Under Gen. Stat., ch. 157, sec. 2, an omission by one applying for insurance to state 
fully and truly the state of the title to the property upon which insurance is 
sought will not avoid the policy unless such omission was intentional and 
fraudulent. 

‘The plaintiff's policy was on the interest of the mortgagees in mortgaged premises. 
There was another policy on the same interest in another company, and also 
an insurance of the interest of the mortgagees in a third company. The plain- 
tiff’s policy contained a provision that the assured should not be entitled to re- 
cover of the defendants any greater proportion of the loss than the amount in- 
sured by their policy bore to the whole sum insured on said property, without 
reference to the solvency or liability of other insurers. Held, that the jury 
were properly directed to apportion the loss between the defendants and the 
other company having insurance on the same interest, without taking into ac- 
count the value of the interest of the mortgagees, or the insurance on that 
interest. 


Assumpsit upon a policy of insurance which bears date December 
2, 1870. , | 

The more material portion of the policy is as follows : ° 

“By this policy of insurance, the Hartford Fire Insurance Com- 
pany, in consideration of the receipt of $18.75, do insure Messrs. S. 


* Decision rendered March 20, 1876. Syllabus by John M. Shirley, Esq., State reporter. 
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M. Tuck & Co., of Lake Village, N. H., to the amount of twenty-five 
hundred dollars, for the term of three months, as follows, viz. : 

“$1,750 on their three story frame steam-mill, with engine-house 
and shed attached. 

“$750 on steam-engine, boiler, shafting and steam-pipes therein. 

“Said premises are owned by the assured, and are situate at Lake 
Village, N. H. 

“This insurance to include a carpenter’s risk for the purposes of 
repairs. 

“ Other insurance permitted. 

“Against all such immediate loss or damage sustained by the assured 
and their legal representatives, as may occur by fire to the property 
specified, not exceeding the sum insured, nor the interest of the as- 
sured in the property, except as hereinafter provided. * * * * 
If the assured, in a written or verbal application, makes any errone- 
ous representation, or omits to make known any fact material to the 
risk; * * * or if the assured is not the sole and unconditional 
owner of the property insured, or (if said property be building or 
buildings, ) of the land on which such building or buildings stand, by 
a sole, unconditional and entire ownership and title, and is not so ex- 
pressed in the written portion of the policy; * * * * then, and 
in every such case, this policy shall be void. * * * * Inno case 
shall the claim be for a greater sum than the actual damage to, or 
cash value of, the property at the time of the fire, nor shall the as- 
sured be entitled to recover of this company any greater proportion 
of the loss or damage than the amount hereby insured bears to the 
whole sum insured on said property, whether such other insurance be 
by specific, or by general or floating policies, and without reference to 
the solvency or the liability of other insurers.” 

At the time of effecting this insurance the plaintiffs effected anoth- 
er insurance of the same amount on the same property, in the North 
American Insurance Co. 

The steam-mill was destroyed, and some of the property insured 
was damaged, by fire, January 20, 1871. 

On December 2, 1865, one Appleton owned the mill and about one- 
quarter of an acre of land adjacent. On that day he mortgaged the 
entire tract to Sleeper & Roby to securenotes of even date. Subse- 
quently Appleton became bankrupt, and the equity of redemption 
was conveyed by his assignee to Petrie & Co., the holders of a second 
mortgage. January 6th, 1870, Sleeper & Roby entered to foreclose 
their mortgage, and seasonably published and recorded legal notice. 
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The plaintiffs introduced the record of a deed dated May 28, 1870, 
from N. W. Allen, register in bankruptcy, to Wm. N. Guion, purport- 
ing to convey to said Guion, as assignee of Petrie & Co., all the rights 
of Petrie & Co. to the premises. Nov. 29, 1870, Guion, acting as as- 
signee, sold at public auction all right of Petrie & Co. to the premises. 

At that time the Sleeper mortgage was still outstanding, there be- 
ing due on it $2,500 principal, and $155 interest. It was understood 
at the sale that the Sleeper mortgage could and would be purchased 
for the benefit of the buyer at the auction sale. 

The plaintiffs bid off the property for $4,950, with the understand- 
ing that $2,295 of this amount was the price of the equity, and the 
balance of $2,655 was the sum requisite to purchase the Sleeper 
mortgage. The plaintiffs immediately went into possession, paying 
$500 down, giving a note for $1,950 payable in thirty days, and a 
note for $2,500 payable in one year. The cash payment of $500 and 
the note for $1,950 were intended to include the price of the equity, 
($2,295,) and the interest due on the Sleeper mortgage, ($155.) On 
that day a written agreement was signed by Guion and the plaintiffs, 
which, after reciting the sale of the equity to the plaintiffs for $2,295, 
proceeds as follows : 

_ “Said property is subject to a mortgage to Sleeper & Roby on 
which there is due the sum of $2,655, Nov. 29, 1870. 

“Said Guion is to purchase said mortgage and hold the same for 
one year from Dec. 1, 1870, when said Plummer & Tuck agree to 
pay the same with interest from Dec. 1, 1870. 

“Said Plummer & Tuck are to pay as the purchase money of said 
property the sum of five hundred dollars in cash, and one thousand 
nine hundred and fifty dollars in thirty days from date upon delivery 
of a deed of the same. 

“Upon payment to said Guion of the amount due upon said mort- 
gage, said Guion will transfer said mortgage to them.” 

At the same time a deed of the equity, from Guion to Plummer & 
Tuck, was drawn up. The plaintiffs offered this deed in evidence, 
without calling either of the subscribing witnesses. The defendants 
objected for want of due proof of execution. Tuck testified—* The 
witnesses were not persons living in the State to my knowledge,” 
(meaning “so far as I know.”) “I never saw them before or since. 
They came with Guion. I don’t know where they are to be found. 
Guion is doing business in New York city.” Thereupon the deed 
was admitted, subject to exception, Tuck testifying that it was execut- 
ed in his presence, except the acknowledgment. 
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The deed was not delivered at that time. Subject to exception 
Tuck was permitted to testify, the plaintiffs gave time for Guion to 
take the deed to New York, as their counsel thought that a clause 
in it was not entirely correct. 

Dec. 29, 1870, the plaintiffs paid their note for $1,950. The 
deed was then lodged with the plaintiffs’ counsel, and was subsequent- 
ly delivered to the plaintiffs. 

March 25, 1870, Petrie & Co. insured $2,500 on the mill and 
machinery in the Aétna Ins. Co., of New York, and the policy was 
subsequently renewed to extend to June 28, 1871,—“ loss, if any, pay- 
able to Sleeper & Roby as mortgagees ; other insurance permitted 
without notice until required.” The existence of this policy was 
known to the plaintiffs on Nov. 29, 1870 ; and it was mutually under- 
stood between plaintiffs and Guion that it should be kept on foot by 
Guion. Guion purchased the Sleeper mortgage almost immediately 
after the auction ; and upon Jan. 3, 1871, in pursuance of the above 
understanding, procured the following indorsement upon the Attna 
policy,—* Loss, if any, now payable to Wm. N. Guion, assignee for 
Petrie & Co., mortgagees.” 

January 20, 1872, the plaintiffs entered into a written agreement with 
Guion to surrender possession to him ; he to sell at public auction 
and pay plaintiffs the surplus, if any, above the mortgage debt. 
Under this agreement Guion went into possession. 

The plaintiffs introduced testimony tending to show that Samuel 
C. Clark, the agent of the defendants who issued the policy in suit, 
was at that time aware of the true state of the title, and of the exist- 
ing policy in the Aitna Ins. Co. Clark testified, for the defendants, 
that he was not then aware of those facts, and that the plaintiffs re- 
presented to him that they were the owners of the property, and that 
there was no prior insurance. 

It appeared that, some time after the fire, Clark accompanied the 
counsel for the plaintiffs on a‘ visit to headquarters of the Hartford 
and New York companies which had insured this property. Clark 
testified that he consented to go at plaintiffs’ request, and see if the 
matter could be settled. Subject to exception, the plaintiffs were 
permitted to ask Clark, upon cross-examination,—“ Did you try to 
have the Hartford company pay Tuck & Plummer when you went 
out there?” Clark answered,—“ I recommended them to compromise 
the matter.” 

As to insurable interest, the jury were instructed in substance as 
follows : 
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“Upon the admitted facts, the plaintiffs had an insurable interest. 
They had an agreement for the purchase of the property sukject to the 
Sleeper mortgage, and they had made part payment and had taken 
possession under this agreement. They had not the legal title, but 
they had an equitable interest. The agreement was a contract which 
the courts would compel Guion to carry out; it was a contract under 
which Tuck & Plummer could acquire the legal title, subject to the 
Sleeper mortgage, by performing their part of the contract. Their 
insurable interest was the right they had under that Guion contract. 
What the value of that right was, is a question of fact for the jury.” 

To these instructions the defendants excepted. 

The jury were instructed that, even if Clark was not aware of the 
existence of the Sleeper mortgage, or of the prior insurance, or of the 
true state of the title ; yet, under the statute, the plaintiffs’ omission 
to state the facts, or misstating the facts, as to any of these matters, 
would not avoid the policy unless such omission was intentional and 
fraudulent. 

To this instruction the defendants excepted. 

The jury were further instructed that, apart from the reduction re- 
quired, if they found for the plaintiffs under the statute, the plaintiffs, 
if entitled to a verdict, could recover one half the loss on the proper- 
ty insured under the $1,750 clause, not exceeding their insurable 
interest therein. Similar instructions were given as to the property 
insured under the $750 clause. 

To these instructions the defendants excepted. 

The following written questions were submitted to the jury, which 
they answered as below, at the time of returning their general verdict, 

1. “What was the entire value of the steam-mill, with engine- 
house and shed attached?” Answer. ‘Three thousand dollars.” 

eat. was the value of Tuck & Plummer’s insurable interest 
5 $4m-mill with engine-house and shed attached, at the date of 

@ieurince (Dec. 2, 1870)?” Answer. “Two thousand dollars.” 

JAR? 4*What was the loss on the steam-engine, boiler, shafting and 
Bila-yipe ?” Answer. “Seven hundred dollars.” 
_* 4, “What was the value of Tuck & Plummer’s insurable interest 
in the steam-engine, boiler, shafting and steam-pipes at the date of the 
insurance (Dec. 2, 1870)?” Answer. “Seven hundred and fifty 
dollars.” 

The jury returned a verdict for the plaintiffs; assessing damages 
for the loss on the steam-mill with engine-house and shed attached at 
one thousand dollars ; and for the loss upon the steam-engine, boiler, 
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shafting and steam-pipes, at three hundred and seventy-five dollars, 
with interest on both sums from April 8, 1871, to September 25, 
1873 ; amounting in all to fifteen hundred and seventy-eight dollars 
and twenty-seven cents, 

Motion to set aside verdict. Plaintiffs have leave to file remétlitur 
if necessary, All documentary evidence used on the trial is made a 
part of this statement. The case was reserved by Jeremian Sire J., 
at the September Term of the Supreme Judicial Court, 1873. 


Wurrete, Jewett and Barnarp, for Plaintiffs. 
Tarren, Muaringr, and Pru & Buiopeert, for Defendants. 


Lapp, J. 

I have come to the conclusion that there is no legal reason why the 
plaintiffs should not have judgment on the verdict, provided they re- 
mit the sum of twenty-five dollars, and interest thereon from April 
8, 1871, to September 25, 1873. 

Without the assistance of an argument or brief from plaintiffs’ 
counsel, I think the case shows an answer to all the defendants objec- 
tions. Their first point is that the true state of the title was not dis- 
closed by the plaintiffs at the time of procuring the insurance, but 
that they stated that they were the owners when they were not. It 
is certain they had an equitable and insurable interest of some 
amount in the premises by virtue of the assignee’s sale, and the writ- 
ten contract made in pursuance of that sale with Guion, the assignee 
in bankruptcy of Petrie & Co. They may be said to have been the 

equitable owners to the extent of that interest. But the jury were 

instructed that under the statute (Gen. St., ch. 157, sec. 2,) the 
plaintiffs’ omission to state the facts as to this matter would not avoid 
the policy unless such omission was intentional and fraudulent. The 
verdict under these instructions settles the fact that the omission 
was not intentional and fraudulent, and I am of opinion that this 
brings the case within the saving effect of the statute. The forfeiture 
of a policy for such a cause, that is an innocent mistake or misrepre- 
sentation in making the contract, is clearly the very mischief against 
which the statute was intended to guard. The second point is that 
there were no proper instructions as to a reduction of the amount 
recoverable on the policy by reason of the risk being greater in fact 
than it would have been in case these representations of the plaintiffs 
had been true, 
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The answer to this is that the case does not show that such instruc- 
tions were not given, and it is to be presumed they were given. Be- 
sides, no such exception appears in the case ; and it is in accordance 
with the uniform and familiar practice in this State to hold that if the 
defendants wanted more specific instructions on this point than were 
given they should have asked for them at the trial. 

The third point is, that the policy provides that the insured shall 
be entitled to recover, in case of loss, only the proportion which the 
sum insured bears to the whole amount of all the insurances which 
were on the property ; that there were in fact three policies, two be- 
sides that of the defendants ; and yet the jury were directed to assess 
the plaintiffs’ damages on the basis that there was but one other policy 
—that in the North American Company—leaving out of the account 
entirely the policy in the Aitna company for $2,500, obtained by Petrie 
& Co., payable in case of loss to Sleeper & Roby, mortgagees, and 
indorsed by that company payable to Guion, assignee for Petrie & 
Co., mortgagees. 

The answer to this is, the policy in the A%tna company was upon a 
distinct and separate interest in the property from that upon which 
the defendants’ policy was written. That insurance was on the inte- 
rest of the mortgagees, while this was on the equity of redemption. 
The jury were properly directed to apportion the loss between the 
two companies which had insurance on the same interest according to 
the amount of the respective policies, taking as a basis not the whole 
value of the property, but the value of the plaintiffs’ insurable interest, 
that is, of their interest as owner of the equity of redemption. ‘There 
was certainly no injustice in this, and I see no legal objection to the 
course pursued. 

The fourth point is, that inasmuch as the special finding of the jury 
shows the actual loss on the boiler, shafting and steam-pipe to have 
been $700, the jury were wrong in assessing the damages at $375, or 
one half the value of the property, instead of one half of the loss on 
that property, which would be $350. But the case provides that the 
plaintiffs may enter a remitéitur, and I think they must remit this $25 
and interest before judgment can be entered in the verdict. The 
fifth point relates to the execution of the deed from Guion to the 
plaintiffs. If I correctly understand the case, one complete answer to 
this objection is, that the deed was immaterial, for the reason that it 
was not delivered until after the date of the policy in suit. If I am 
right in this, it is not necessary to inquire whether the proof of its 
execution was suflicient. 
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Cusnina, C. J.—I have nothing to add to what has been said by my 
brother Lapp. Smrru, J., concurred. If plaintiffs remit $25 and in- 
terest, they will be entitled to judgment on the verdict. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF TENNESSEE. 


ROSANNA JARMAN 
us. 


ST. LOUIS MUTUAL LIFE INS. CO.* 


Premium note, when negotiable, is entitled to grace like other commercial paper. 
A tender of interest on such note, within the days of grace, will prevent a for- 
feiture for non-payment of interest at maturity of note. 


Plaintiff brought suit upon a policy of insurance made December 
19th, 1867, by which the defendant agreed, in consideration of an an- 
nual premium of $339.36, to be paid for ten sticcessive years, to insure 
the life of Robert F. Jarman, for the use of the plaintiff, in the sum of 
five thousand dollars, to be paid plaintiff on the assured attaining the 
age of seventy years, or at his death, if he should die before reaching 
that age. The policy was subject to the following provisoes : 

1. That if default should be made in the payment of any of the an- 
nual premiums, such default should not work a forfeiture, but the a- 
mount insured should be commuted or reduced to such proportional 
part of the whole sum insured, as the sum of the annual payments 
would bear to the sum of the ten annual payments agreed to be paid. 

2. If the insured should fail to pay annually, in advance, the interest 
on any unpaid note or loans which might be owing to the company on 
account of any of the above mentioned premiums, the company should 


* Before Hon. Henry B. Brown, Eastern District of Michigan. From the Central Law Journal, 
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not be liable for the payment of the sum assured, or any part thereof, 
and the policy should cease and determine. 

Under the first proviso, the assured, after having paid the two first 
annual premiums, allowed his policy to be commuted or reduced to one 
thousand dollars, one half of the premiums having been paid in cash 
and the other half by note. By payment of interest in advance up_n 
this note, the policy was kept alive under the second proviso. The . 
last settlement was had with the company December 19, 1871, at » hich 
time a note was given of which the following isa copy : 

“St. Louis, December 19,1871. ‘Twelve months after date, for value 
received [ promise to pay to the St. Louis Mutual Life Insurance 
Company $291. 55, being for part premium due on policy No. 9378 of 
said company on the life of Robert F. Jarman, dated December 19, 
1867, which policy and all payments or profits which may become due 
thereon are hereby pledged and hypothecated to said company for the 
payment of this note.” (Signed) R. F. Jarman. 

On the 21st of December, 1872, the insured, who was then lying at 
the point of death, telegraphed his friends in Washington to tender 
the company another year’s interest upon his note. The tender was 
made before the close of office hours, but was refused, upon the ground 
that the policy was lapsed, and that the forfeiture could not be waived 
without a new examination. The assured died upon the next day, 
which was Sunday. The parties having waived a forfeiture, the case 
was argued and submitted to the court upon the facts above stated. 


Gantt, Parrerson & Lowe, for Plaintiff. 
Korrrecut & Crarr, for Defendant. 


Brown, J. 


The first two annual premiums were paid, one half in cash and one 
half by note. After the policy was commuted, the outstanding notes 
were consolidated into one, upon which interest was paid annually in 
advance, and the policy thus kept alive for the reduced sum. There 
appears also to have been a small credit upon the note, either of cash 
or dividends. The interest was paid in advance upon the note of De- 
cember 19, 1871. This note was negotiable, and the maker was en- 
titled to grace. It matured December 21, 1872, the 22nd being Sun- 
day. Had the insured elected to pay the note in cash, he might have 
done so on that day. He could not have been considered in default 
for failing to pay interest on the 19th ; for, as the interest had been 
paid in advance, it must be presumed to have been paid in full up to 
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the maturity of the note. I understand it to be the universal custom 
at the banks, in discounting commercial paper, to reckon interest upon 
the days of grace as well as upon the 60 or 90 days for which the bill 
may be discounted. When interest is paid in advance, that is the le- 
gal inference, as the paper does not begin to draw interest again until 
maturity, that is, until the last day of grace. 2 Pars. on Bills, 398. 
But a tender of principal and interest on the 21st could have effect 
only upon the theory that no forfeiture had taken place by non-pay- 
ment of interest on the 19th : for nothing less than the assent of the 
company could waive such forfeiture. But if no forfeiture had taken 
place on the 19th, the tender of interest on the 21st was good. 

But the course of dealing had been such as to authorize the insured 
to infer that the company would not demand payment of the note. 
The policy expressly provides against a forfeiture for non-payment of 
the premium, for part of which a note was given, and as matter of fact, 
the tender was not objected to upon the ground that it did not include 
principal as well as interest, but solely because it was not made upon 
the 19th. As before suggested, I think the maker was entitled to the 
same time to pay the interest, as he would have had to pay the prin- 
cipal, and that defendant was bound to accept the tender. The amount 
of policy was commuted at one thousand dollars. Deducting the note, 
$291. 55, there remained $708.45, for which amount, with interest from 
March 22nd, 1873, or 90 days after notice of proof of death, the plain- 
tiff is entitled to judgment. 

Judgment accordingly. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


LYDIA A. JARVIS 
Us. 
CONNECTICUT MUTUAL LIFE INS. CO.* 


The court states the law as laid down by the Supreme Court in such cases, stating 
when a recovery may be had, although the party insured takes his own life, and 
when not. 


Self-destruction renders the policy void. The burden of proof is on the plaintiff 
to show such kind and degree of insanity as will relieve the act of that con- 
sequence. 

The court instructed the jury, that if they found that the assured had impaired his 
health by intemperance. then the policy was void: that this was sufficient of 
itself to defeat a recovery. He agreed that he should not impair his health by 
intemperance, and if he broke that provision a recovery cannot be had on the 
policy. 

If the mental condition, which would otherwise avoid the effect of the self-destruc- 
tion clause, was produced by intemperance, the plaintiff cannot recover. In- 
sanity induced by violation of one condition of the policy cannot be set up as 
an excuse for the violation of another condition. 


R. L. Divine, and Hunvrer & Pace, for Plaintiff. 
Isuam & Lincoun, for Defendants. 


Hoprxins J. 

Gentlemen of the jury: ‘This is an action upon a life policy for 
$2,000 dated May, 1866, on the life of one Jarvis, issued by the defen- 
dant, payable to the plaintiff. He died December 4, 1871. The proof 
of death is admitted to have been made December 23d, 1871. This 
entitles the plaintiff to a verdict, unless it is shown that the deceased 
violated some of the conditions of the policy. The provisions claimed 
to have been broken are, first, that the insured became intemperate 
so as to impair his health, and second, that the party came to his 

* From Chicago Legal News, 
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death by his own hand. The plaintiff has admitted that the insured 
came to his death by his own hand. This entitles the defendant toa 
verdict, unless the plaintiff has shown that the deceased was insane 
so as to be incapable of committing the act in the sense these words 
are used in the policy ; that is, to such an extent as to relieve the act 
of the character of self-destruction. The plaintiff on this point has 
the burden of proof upon him. 

I will read and adopt the charge of Judge Dillon, which has been 
approved by the Supreme Court, with reference to the meaning of 
these words in the policy, and as to what must be shown to avoid the 
act of self-destruction. 

“It is not every kind or degree of insanity which will so far excuse 
the party taking his own life, as to make the company insuring liable. 
To do this, the act of self-destruction must have been the consequence 
of the insanity, and the mind of the decedent must have been. so far 
deranged as to have made him incapable of using a rational judgment 
in regard to the act which he was committing. 

“ If he was impelled to the act by an insane impulse, which the rea- 
son that was left him did not enable him to resist, or if his reasoning 
powers were so far overthrown by his mental condition that he could 
not exercise his reasoning faculties on the act he was about to do, the 
company is liable. On the other hand, there is no presumption of law, 
prima facie or otherwise, that self-destruction arises from insanity, 
and if you believe from the evidence, that the decedent, although ex- 
cited, or angry, or distressed in mind, formed the determination to take 
his own life, because in the exercise of his usual reasoning faculties he 
preferred death to life, then the company is not liable, because he died 
by his own hand, within the meaning of the policy.” 

The Supreme Court summed up the rule in this language : 

“ We hold the rule on the question before us tobe this: If the as- 
sured, being in the possession of his ordinary reasoning faculties, from 
anger, pride, jealousy, or a desire to escape from the ills of life, inten- 
tionally takes his own life, the proviso attaches, and there can be no re- 
covery. If the death is caused by the voluntary act of the assured, he 
knowing and intending that his death shall be the result of his act ; 
but when his reasoning faculties are so impaired that he is not able to 
understand the moral character, the general nature, consequences and 
effect of the act he is about to commit, or when he is impelled thereto 
by an insane impulse which he has not the power to resist, such death 
is not within the contemplation of the parties to the contract, and the 
insurer is liable. 
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This construction of these words in the policy, and the quantity of 
evidence to avoid them, is binding upon this court, and the testimony 
must be considered with reference to that construction. 

If you find that the testimony brings the insured’s condition of mind 
within this doctrine thus laid down by the Supreme Court, the defense 
of self-destruction is answered. Upon this point, you will look at the 
evidence as to his usual habits, his condition, his ciremustances, and all 
the snrroundings and influences tending to such an act, and bearing 
upon his mental condition, and determine whether, or not, the insured 
was in the condition mentioned in the foregoing instructions. If he 
was, then he was not morally responsible for the act, and, in a legal 
sense, there was no self-destruction. If he was in the enjoyment of 
his faculties to the extent hereinbefore mentioned, the condition of the 
policy was broken, and the defendant is not liable. 

There is still the question of intemperance. If you should find 
that the insured had impaired his health by intemperance, then the 
policy is void. This is sufficient of itself to defeat a recovery. He 
agreed that he should not impair his health by intemperance, and if 
he broke that provision, he cannot recover. If the evidence shows you 
that such is the case, the policy is void ; but the burden of proof upon 
that point is upon the defendant. The defendant must show to your 
satisfaction, that after the policy was issued the insured did impair 
his health by habits of intemperance. If the evidence shows that, it 
avoids the policy. You must find it, however, upon the evidence. 

If you should find that his intemperance produced the mental con- 
dition relied upon to avoid the effect of the self-destruction clause in 
the policy, then the plaintiff cannot recover. If the insanity was pro- 
duced by habits prohibited by the policy, then it cannot be set up in 
avoidance of a breach of another condition. Intemperance avoids the 
policy, and if intemperance produced the insanity, this insanity can- 
not be set up as an excuse for the violation of the self-destruction 
clause. 

The weight of the testimony is for you to settle, and it is for you to 
draw conclusions from it. Opinions of witnesses are admissible in 
some cases, and when admissible, it is the duty of the jury to give 
them such weight as they deem them entitled to, They are not ab- 
solutely binding upon you, but you may reject or receive them, as you 
think them worthy. 

If you find for the plaintiff, you will find the sum mentioned in the 
policy, with interest at six per cent. after ninety days from Dec. 23, 
1871—that is, from March 23rd, 1872. [The jury failed to agree. } 








SUPREME COURT OF MICHIGAN. 


Aprit Term, at Lansina. 


JOHN HANCOCK MUTUAL LIFE INS. CO. 
vs, 


JAMES MOORE, ApministraTroR OF THE ESTATE 
oF WituiAm Topp, DECEASED. 


A party can never be compelled to accept his adversary’s admission -in lieu of 
record evidence. A paper admissible for one purpose does not become inadmis- 
sible because it may not be used for another. Letters of administration, though 
not proofs of death, and admitted as to their existence, are admissible as evi- 
dence, as they show plaintifi’s capacity. 

There is no presumption of death until after seven years. ‘The prior burden of 
proof is on the beneficiary of insured. But death need not be proven by any 
more conclusive or peculiar evidence than any other fact material in recovery, 

Evidence that the insured was laboring under a dangerous disease of the brain 
and spine, which in the opinion of the physician must probably soon have 
rendered him insane, and evidence of its effect on his mind, was sufficient to 
justify a finding that he was insane. 

The sudden disappearance of the insured, and inability to find him after a dili- 
gent search, under circumstances where he could not well go long without dis- 
covery, he being in such a physical and mental condition as to excite anxiety, 
is sufficient to justify a finding of death. 

The burden of proving suicide is on the insurer. Where the policy was forfeited 
if the insured died by his own hand, insanity may avoid the penalty, and a find- 
ing of death from circumstantial evidence tending to show suicide will not be 
disturbed because the jury were unable to say whether suicide had been com- 
mitted. A finding of suicide, without a further finding that it was voluntary, 
would not conflict with the general verdict and is immaterial. i 


Judgment affirmed. 


Grirrin & Dickenson, for Plaintiff in Error. 
A. H. Wiu1amson and Hoyr Post, for Defendant in Error. 


CaMPBELL, J. 


The suit below was on a life policy in favor of William Todd, who 
was claimed to be dead, but whose death was sought to be proved by 
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his disappearance aided by circumstantial testimony. The defense 
relied on was, first, that he was not shown to be dead ; and second, 
that if dead he died by his own act. The policy contained this clause, 
viz., “That in case the person whose life is hereby insured shall die 
by his own hand, etc., this policy shall be void, and the company shall 
not be liable for the loss.” 

An error is alleged in the reception in evidence of the letters of 
administration. Defendants below admitted their existence and the 
representative character of Mr. Moore, but objected to the admission 
of the letters themselves because they were not evidence of the death 
of Todd. The court held they were not evidence of death, but ad- 
mitted them in proof. 

We do not quite comprehend the objection. A party can never be 
compelled to accept his adversary’s admission in lieu of record evi- 
dence unless he chooses, and a paper which is admissible for one pur- 
pose does not become admissible because it cannot be used for anoth- 
er. The letters were proper to show the plaintiff’s capacity, and 
could not be excluded on any theory. Whether they proved death 
was another matter, and in this case the court held they did not. 

The same remark will apply to the proofs of death submitted to the 
company under the requirements of the policy. The admission that 
such proofs had been furnished did not render it improper to pro- 
duce the documentary evidence, and prevented any subsequent dis- 
putes as to the meaning and intent of admissions. And it would be 
difficult to see how a party can be damnified by proof which accords 
with his admissions. The principal questions arise upon the rulings 
in the cause as it went to the jury. The defendant below’s first re- 
quest was as follows: “That under the law there is no presumption 
of death until after a disappearance of seven years, and that the bur- 
den of proof is upon the plaintiff in this case to show the facts of 
death. That it is not incumbent upon the insurance company to 
show that the assured is not dead until after the lapse of seven years 
from date of disappearance.” 

’ This the court gave, but stated to the jury in substance that death 
might be shown otherwise than by the production of an eye-witness 
to the act, and might be shown by satisfactory circumstances. This 
was unqaestionably correct. There is no doctrine which in civil cases 
requires death to be proved by any more conclusive or peculiar evi- 
dence than any other fact material to recovery in an action. If the 
testimony satisfies the court or jury passing on the facts, and is rea- 
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sonably sufficient.and compels belief, the conclusion is certainly law- 
ful . 

Upon the rulings of the court upon the second, third and fourth 
requests of defendant below, no exception was taken. They were 
substantially granted, and related to the necessity of diligent search 
and inquiry after the missing man, and the question of suicide and 
the presumption of sanity. The requests which were refused were, 
fifth, that there was no evidence of Todd's insanity at the time of his 
disappearance ; sixth, that there was no evidence of his death ; and 
seventh, that under the evidence plaintiff could not recover. The evi- 
dence tended to show that Todd had been for a considerable time 
laboring under a very severe and dangerous disease of the brain and 
spine, which in the opinion of his physician must have proved fatal 
in a short time, and must probably have rendered him insane. There 
was evidence of its effect on his feelings and conduct indicating that 
his mind was affected by the disease. The testimony was such as to 
have a decided bearing on the question of his sanity, and it was for 
the jury to pass upon it. It is not for us to reverse their finding. If 
there was evidence before them to be acted on, we have no means of 
knowing what they thought of it, as they have not found specially on 
the subject. 

As to the fact of death we think there was not only competent evi- 
dence, but such as they were fully justified in accepting as complete. 
A sudden disappearance, and the failure to discover any traces of a 
man who if living could not easily have gone unnoticed, and who was 
in such a physical and mental condition as to excite the anxiety of 
his friends upon this very subject, cannot be said to afford no evidence 
tending to prove his death. The instructions of the court as to the 
diligence needed for a search after him were full and correct. The 
assiduity of friends in pursuing the inquiry was great and constant. 
We think the jury had enough to act upon. They found a general 
verdict for the plaintiff. They. were asked to find whether Todd com- 
mitted suicide, and answered they could not say. It is claimed this 
vitiated their verdict. 

Plaintiff in error insists that the burden of proof is on the adminis- 
trator to prove that Todd did not die by his own hand, and also that if 
he did so the policy is void whether he was sane or insane. The con- 
dition which makes the policy void in case of such a death is in the 
nature of a penalty or forfeiture, and the burden is on the insurers to 
show it, and not on the insured to negative it. There can be no pre- 
sumption of wrong doing without proof, and the insured is not bound 
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to show that his intestate had done no act to destroy an existing right 
in the policy. This would be to reverse the burden of proof general- 
ly adopted. Usually, when the death is proved by eye witnesses, the 
circumstances are such that the order of proof becomes less material, 
and the facts connected with the death may be so peculiar as to need 
explaining. Of course, if the plaintiff suing upon a policy throws doubt 
over his own case, or if his witnesses by their examination and cross- 
examination leave his case imperfect, he must clear it up or be defeat- 
ed. But when all the testimony on both sides is in, any inference 
which will lead to a forfeiture can only be properly drawn from a 
preponderance of proof that the forfeiture has been incurred. 

The forfeiture in this case was to arise if the insured died by his 
own hand. Some stress is laid on the term “suicide,” as if it means 
a wrongful act, or self-murder. It has no such restricted meaning. 
It means self killing, just as “ homicide,” means killing any one else. 
But there may be excusable homicide as well as felonious, and suicide 
was only cognizable at law when the person was felo de se or guilty of 
a felonious act. If non compos mentis the actor in homicide or suicide 
commits no crime. In one sense a man dies by his own hand who 
kills himself, whether sound or frenzied. But the condition in this 
policy cannot be construed to cause a forfeiture for acts involving no 
evil will. The clause punishing the insured for self slaughter is a penal 
clause in the strictest sense of the term, arid embraces several other 
acts in the same penalty, all of which involve voluntary wrong doing. 
They are death by dueling, or by the hands of justice, or in the viola- 
tion of the laws, or impairing health by vice or intemperance. When 
an act which is to cause forfeiture is classed among such wrongful 
conduct, it is fairly to be inferred that it is regarded as ejusdem generis 
and depending on the same reasons. 

A construction which furnishes a person who is not in fault is not 
to be favored, if it can be allowed at all. The very object of life 
insurance is to provide for death by disease, or in the ordinary course 
of nature. Death by his own hand, in the case of one non compos, is as 
much the result of disease as death by fever or consumption. The 
act of an insane man is morally no more his act than if it were 
mechanical. We do not think it profitable to discuss the subject at 
large. The authorities differ somewhat, but we do not think there is 
any such preponderance of good sense in those discussions which treat 
an insane person like one in his senses, that we care to follow them. 
A finding of suicide, without a further finding that it was voluntary, 
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would not conflict with the general verdict, and would be immaterial. 
There is no error in the judgment, and it must be affirmed with 
costs. 


[Correction.—Line 4 from bottom, p. 510, for Wixt1amson read 
Wiznson. | 


COURT OF APPEALS OF KENTUCKY. 


Appeal from the Nelson Circuit Court. 


CONTINENTAL INS. CO. 
vs. ! 
DAVID H. JENKINS.* 


An alleged oral contract to insure depending wholly on the recollections of the par- 
ties, and bearing on its face the evidence only of a series of negotiations in 
which no effectual steps were taken to carry out the understanding until after 
the loss, will not be enforced. 


Judgment reversed. 


The court, being sufficiently advised, delivered the following opinion 
herein : 

The averments of the petition are to the effect that the Continental 
Ins. Company contracted and agreed with the appellee to insure, and 
to issue to him a policy of insurance upon his dwelling-house and store- 
house, and the appurtenances thereto attached ; and that he had ten- 
dered the amount of the premium and the fees constituting the agreed 
consideration for the undertaking to insure, and had demanded the is- 
suance and delivery of the policy, and that the company had refused 
to issue it. 

The prayer of the petition is that “said company be decreed by its 
agent, Samuel Gray, or other proper officer, to issue plaintiff a policy 
of insurance in accordance with his contract aforesaid, bearing date 
April 1st, 1875 ;” and he “ prays judgment for his costs herein and 
for all equitable and general r relief. ” The answer denied the material 


* Decision rendered April 19, 1876. 
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averments of the petition ; but by its statement, and the proof heard 
upon the trial of the cause, the fact was disclosed that the building al- 
leged to have been insured by the oral contract, under which the policy 
was to have been issued, had been destroyed by fire before the insti- 
tution of the action, and a judgment was rendered against the company 
for the sum of one thousand dollars, the alleged amount of the insur- 
ance : 

In any view of the case this judgment is erroneous. It is wholly 
unsupported by the facts stated in the petition, and is not warranted 
by the prayer of the complainant. An examination of the cases cited by 
appellee will show that in each of them the insured not only set out 
his oral contract for the insurance, and prayed to have it specifically 
enforced, but also averred the loss, and asked judgmeut for the amount 
thereof. The proof in this case shows that the ordinary insurance 
policies of the appellant company are issued upon the written appli- 
cation, together with the survey, plan, or description of the property 
which is considered part of the contract. It is not pretended in this case 
that the appellee signed or offered to sign a written application to the 
company. He states on oath that he directed the agent, Gray, to make 
out his policy, and send it to the principal office of the company, to 
see whether the terms agreed on would be accepted ; and that the 
agent assured him that this was not necessary, because he was satis- 
fied the company would accept the risk. He states further, that the 
agent agreed to wait thirty days for the payment of the premium 
and fees, and to issue the policy forthwith. The agent states the sub- 
stance of several conversations between the appellee and himself re- 
lative to this insurance, and confirms so much of the appellee’s evi- 
dence as relates to his right to bind the company from the time of a 
contract completed with him until it shall be rejected at the principal 
office ; but says that the conversations were had upon the streets and 
upon casual meetings with the appellee ; and that, in view of the 
failure of the appellee to call at his place of business and consummate 
the contract in the usual way, he regarded the matter as still open. He 
states that he had no authority to issue the policy until the contract 
was consummated in the customary way, and that according to his 
recollection no agreement was made td issue a policy at any particu- 
lar date, nor within thirty days from any given time, nor was the time 
fixed for the payment of the premium for the insurance. The appellee 
and Gray are the only witnesses who speak as to these material facts ; 
and as the burden of proof is upon the appellee, it seems to follow, 
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from this difference in their recollections, that he has failed to make 
out his case. 

It is certainly true that oral contracts for insurance may be enforced ; 
but a specific and complete agreement ought to be established by a 
clear preponderance of the evidence, before the courts should hold the 
insurers bound. The courts ‘know judicially, that original contracts 
for insurance against loss by fire are almost universally evidenced by a 
writing. Such contracts are frequently renewed by oral agreements, 
and in controversies originating out of agreements to renew, less strict- 
ness of proof may be tolerated. In this case it is claimed that the 
original contract was left to rest wholly upon the recollections of the 
contracting parties. Such is not the customary course pursued by the 
appellant, and is not the usual course in which insurance of the charac- 
ter under consideration is effected ; least of all is it possible to say 
whether appellant had any grounds whatever to maintain action for 
the payment of the premium and fees contemplated. The entire 
transaction bears upon its face evidences of a series of negotiations, 
resulting in nothing more than an understanding as to the terms upon 
which appellee ‘might insure in case he should see proper to do so, and 
assurance by him to the agent that he would accept his terms. But 
he failed to take steps of any kind to carry out this assurance until 
after the loss had been sustained. Hence this is not a case in which 
the chancellor ought to interfere. 

Judgment reversed, and cause remanded with instructions to dismiss 
appellee’s petition. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEBRASKA. 


May Term, 1876.—In Egurrv. 


JAMES W. MOORE, Assianee In Bankruptcy oF 
Davy B. McMecnan, 
US. 


UNION MUTUAL LIFE INS. CO. or Mame, 
Joun F. Kinney, &v AL. 


The acceptance of mortgages by a life company in Nebraska in 1872, as security for 
loans, was not illegal. 

Where mortgages for $20,000 were given as security for loans on which life insur- 
ance for about $80,000 was required on the life of the borrower and others, and 
the net loans, after deducting premiums, interest, commissions ete. amounted 
to about $16,000 ; Held, that the insurance was excessive, and the mortgages 
were usurious, and the contract void to the extent declared by the statute. 


Where loans had been made on certain securities by a life company, and the bor- 
rower being threatened by judgment creditors to the amouut of about $6,000, 
the company advanced $3,000, with which its agent obtained the satisfaction 
of the judgments of record, after which the borrower confessed judgment for 
$6,000 in favor of the company. Held, that the confession stands as security 
for only $3,000 with interest. 


Statement of case, by editor of Law Journal. 


The action is brought for an accounting between complainant and 
the company and Kinney, and for a decree declaring certain mortga- 
ges executed by McMechan and his wife void, and for a perpetual in- 
junction restraining the company from issuing order of sale or execu- 
tion upon certain confessions of judgment given by McMechan to the 
company about forty days before he was adjudicated a bankrupt. 

McMechan was a dealer in hardware, stoves, etc., in Nebraska City. 
In 1872 he became embarrassed, judgments aggregating several 
thousand dollars were obtained against him, and executions were he-~ 
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ing levied upon his stock. Kinney was the company’s general agent 
in Nebraska. The company’s loans were generally made in connec- 
tion witb life insurance, the applicant taking a certain amount of in- 
surance upon his life and paying the premiums to the company, the 
usual proportion being $5 of insurance to $1 of loan. McMechan 
applied to Kinney for $12,000, which on application to the company 
was granted, the agreement being in consideration of the amount of 
the loan that he should take only $36,000 insurance, pay twelve per 
cent. interest in advance on the loan, and pay a bonus of three per 
cent. upon the sum loaned to Kinney. McMechan thereupon execut- 
ed his note and a mortgage upon certain realty for $12,000. Before 
the money had been advanced, a further loan of $8,000 was negotiated, 
the agreement being for $40,000 additional life insurance, and the 
payment of a three per cent. bonus and $1,000 to Kinney. As securi- 
ty, a second mortgage upon the realty and a mortgage upon his stock 
for $8,000 were executed by McMechan, and for further security 
notes given by his customers were placed in the hands of Kinney. 
The company’s limit on a single risk being $20,000, two brothers of Mc- 
Mechan were examined for policies and the premiums charged to 
him. The policies were not delivered to the applicants, and $15,000 of 
the insurance for which premiums were paid was not applied for, but 
the premiums stood as a credit on the company’s books, for which a 
policy might be taken. The company paid the net sum, deducting 
premiums, interest etc., $16,005.65, to MecMechan’s creditors through 
Kinney, in various sums on the order of McMechan. 

In January, 1874, McMechan again became embarrassed, and judg- 
ment creditors to the amount of about $6,000 threatened to contest 
the chattel mortgage held by the company. These judgments were 
satisfied of record by a further advance of about $3,000 by the company, 
the creditors accepting fifty per cent., whereupon MeMechan, according 
to agreement, confessed judgment in favor of the company for $6,734.40, 
and also confessed judgment in foreclosure for $8,779.11, the amount 
claimed as due under the second loan of $8,000, and decree was en- 
tered directing the sale of the real estate in the mortgage mentioned. 
In February the company issued execution upon their judgment at 
law, which was levied for its full amount upon McMechan’s stock in 
trade in his store. Kinney, acting for the company, purchased the 
entire stock, on the agreement that the goods were to be inventoried 
at the cost price, with freight added, and the amount credited upon 
what McMechan owed the company. The inventory showed a valua- 
tion of $9,000 according to the company, and from $11,000 to $13,000 
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accurding to plaintiff. McMechaun’s store-building was leased by the 
company at monthly rental of $50, and retained in its possession, 
and MeMechan conducted the business thereafter as an employee of 
the company until the goods were seized by the sheriff for taxes 
against McMechan. It was alleged that through the negligence of 
Kinney in regard to collecting the notes placed with him as collaterals 
a large amount was lost to McMechan. It was also alleged that a 
large amount had been paid by McMechan, and many notes collected 
or converted by the company ; also that the company received from 
MeMechan the proceeds of sales of his goods, which were misapplied. 

It was claimed by the company that the taking of life insurance 
was not a condition precedent to the loan, also that the bonus or com- 
mission of Kinney was for services to MceMechan with which the 
company had nothing to do ; also that the advance of $3,000 was not 
a loan to MceMechan ; also that the notes given as collateral were 
mostly worthless ; also that McMechan was satisfied with the judg- 
ment transaction ; also that the stock of goods was seized and sold by 
the sheriff on another claim, and no consideration for them was re- 
ceived by the company ; also that a full accounting was had with Me- 
Mechan at the time of confessing judgment ; also that McMechan was 
put into bankruptcy by the creditors whose claim had been satisfied, 
by means of new obligations obtained secretly from McMechan. On 
the case being brought up, leave was granted to the company to file a 
cross bill to foreclose the $12,000 mortgage. 


EK. F. Warren of Nebraska City, and Savace & Manperson of 
Omaha, for Complainant. : 


Summary of argument for complainant, by Ed. Ins. L. J. 


A borrower may avail himself of usury in the contract to obtain re- 
lief, and his assignee in bankruptcy is in the same situation. Scher- 
merhorn vs. Talman et al., 14 N. Y., 95; Williams vs. Fitzhugh, 37 
N. Y., 444; Citing Post vs. Bank of Utica, 7 Hill, 391; Peters vs. 
Mortimer, 4 Edw. Ch., 279; Pearsall vs. Kingsland, 3 ib., 195; Dry 
Dock Co. vs. Life Ins. and Trust Co., 3 Comst., 391 ; Riggs vs. Powers, 
60. St., 19; 1.0. St., 298-312 ; Rev. St. U. S., sec. 5046; Allen vs. 
Massay, 17 Wall., 351. 

The transaction was usurious, first, because interest was charged 
from the date of the $12,000 note, while the money was not advanced 
until over three months later. It was claimed that the money was 
ready, and it was McMechan’s fault that it was not sooner disbursed, 
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but no check was then sent by the company to Kinney for such loan, 
as was their usual course. Second, premiums were charged for poli- 
cies not delivered. Fulton Bank vs. Benedict, 1 Hall, N. Y. Sup. Ct., 
480; Fire cases of Utica Ins. Co. vs. Caldwell, 3 Wend., 296; N. Y. 
Fire Ins. Co. vs. Donaldson, 4 Edw. Ch., 199 distinguished. Third, 
about $15,000 of insurance was charged and paid for on which no 
risk was assumed. The requiring of $80,000, insurance where only 
$20,000 would be accepted on the borrower’s own life, and charging 
premiums on insurance not taken, are evidence that the insurance was 
a condition precedent to the loan. 

The transaction was usurious on account of the excessive sums re- 
tained as charges and commissions. Kinney was not entitled to 
them on account of any adequate service rendered. As general 
agent accustomed to effect loans for the company, his acts were those 
of the company. He was not the agent of MeMechan in the transaction. 
Kinney received no salary for attending to loans, but was remunerat- 
ed by commissions. The company must have been knowing to the 
facts. Any loss imposed on the borrower in addition to the amount 
lent and lawful interest, is a violation of the law restricting the lender 
to a specified rate. The money received by McMechan ‘cost him 
thirty-three and one half per cent. per annum. Rogers vs. Bucking- 
ham, 33 Conn., 86 ; Butterworth vs. Pearce, 8 Bosw., 671-5-7 ; Tyler 
on Usury, 325, et seq.; Williams vs. Hance, et al., 7 Paige, 580 ; Bank 
vs. Hoyt et al., 32 N. ¥., 119 ; Reed vs. Smith, 9 Cow., 648-50 ; Bank 
vs. Owens, 2 Pet., 527; McFarland vs. Carr, 16 Wis., 259; Cases of 
Crane vs. Hubbell, 7 Paige, 413 ; Bennett vs. Snowden, 5 Wend., 181 ; 
Condit vs. Baldwin, 21 N. Y., where the lender was ignorant of bonus 
exacted by agent, distinguished. 

It is urged that the sums were willingly paid by McMechan, but 
the law regards usurious terms as involuntary and the result of com- 
pulsion. Schroepel vs. Corning, 5 Den., 236. Though usury paid 
may not be recovered, the debtor may insist on its deduction from 
any part of the debt unpaid, and it may be applied to the satisfaction 
of the principal. Farwell vs. Meyers, 35 Ill, 40 ; Booker vs. Ander- 
son, ib., 66; Taylor vs. Daniels, 37 Il]., 331; ib., 216 ; Wood vs. Lake, 
13 Wis., 84; Gill vs. Rice, 13 Wis. 549. The company were guilty 
of gross negligence in that Kinney did nothing more to collect the 
notes held as collateral than to notify the debtors by letter of the fact 
and request their payment, and McMechan is entitled to credit for 
the entire amount of the same. Jamison vs. Parker, 7 Mich., 355 ; 
Watts vs. Willing, 2 Dallas, Pa., 100 ; Parsons on Cont., vol. 2, p. 111; 
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Lamberton vs. Windom, 12 Minn., 241; Ex parte More, 2 Cox, 63 ; 
Noland vs. Clark, 10 B. Monroe, 239; Beale vs. Bank, 5 Watt, 529 ; 
Lyon vs. Bank, 12 S. & R., 67; Bank vs. Peabody, 8 Harris, 457 ; 3 
Leading Cases in Equity, 556-7 ; McKinister vs. Bank, 9 Wend., 46 ; 
Smedes vs. Bank of Utica, 20 John, 372; Roberts vs. Thompson, 14 
O. St., 1; Douglass vs. Reynolds, 7 Pet., 113. 

The mortgages given to the company were contrary to the policy 
of the State, prejudicial to its interests, and contrary to the express 
power of the statutes, and therefore void. A foreign corporation can 
do nothing in Nebraska contrary to the policy or statutes of the State, 
or prejudicial to its interests. Bank of Augusta vs. Earle, 13 Pet., 519; 
Paul vs. Virginia, 8 Wall., 181 ; Ducat vs. Chicago, 10 Wall., 410; 
Ins. Co. vs. French, 18 How., 407 ; Ranyon vs. Coster’s Lessees, 14 
Pet., 122 ; Storey vs. Ins, Co., 11 Paige, 637 ; Ins. Co. vs. Owen, 15 
Gray, 491 ; State Bank vs. Coquillard, 6 Ind., 232 ; Bard vs. Poole, 12 
N. Y., 495 ; Angell and Ames on Corp., 9th ed., sec. 265. At the date 
of these mortgages it was unlawful for a company in the State to 
hold or purchase real estate except such as was necessary in its legiti- 
mate business of insurance, and deeds or conveyances for any other 
purpose were void. The term deed included every instrument in 
writing by which any estate or interest in lands was created, 
aliened, mortgaged or assigned. Gen. Stat., chap. 11, sec. 4; Revi- 
sion of 1873, p. 161; Rev. St., 1866, chap. 25, sec. 4; Revis. of 1873, 
sec. 23, ch. 25, p. 395, and sec. 46, ch. 61, p. 880. 

The policy of the State has been to impose similar restrictions, though 
more liberal, on domestic corporations. Gen. St., Revis. of 1873, sec. 
16, ch. 33, resembling Revis. St. of U. S., sec. 5137, p. 999, which was 
construed in Kansas Valley Bank vs. Powell, 2 Dillon, C. C. Rep., 
371 ; Case of Bank vs. North, 4 John. Ch., 381, distinguished. Gen. 
St., Revis. 1873, ch. 11, sec. 19, 22, 42, 49, 61, 74, 85, 125, 165; sec. 
41, ch. 33, p. 445. The company’s charter provides that real estate 
mortgaged to it for security or taken on loans shall be offered for sale 
every four years. Under this provision the company cannot be forced 
to sell, and unless the mortgages are invalid a release from the mort- 
gagor would merge the title, and the corporation would be able to 
bar alienation of real property. Carroll vs. City of East St. Louis, 67 
Ill., 2 Cent. L. J., 557. If the mortgages be illegal the whole tran- 
_ saction is void and cannot be enforced. Loan Co. vs. Towner, 13 
Conn., 249 ; Utica vs. Scott, 19 John., 1, excepted to ; Coppel vs. Hall, 
7 Wall. , 542, 58 ; Fowler vs. Scully, 72 Pa. St., 456 ; Sidenderuder vs. 
Charles, 4S. and R., 160; Bank vs. Owens, 2 Pet., 538; Bank vs. 
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Lanier, 11 Wall., 369 ; Buckholder vs, Beetem, 65 Pa. St., 496 ; Mitchell 
vs. Smith, 1 Binney, 110 ; Maybin vs. Canlon, 4 Dallas, Pa., 298 ; ib., 
308 ; Bagley vs. Beach, 3 Watts, 263 ; 6 ib., 231 ; 7 ib., 343 ; Fowler vs. 
Scully, 72 Pa. St., 456. 

If the $3,054.75 advanced by the company to obtain satisfaction of 
judgments against McMechan of record was not a loan to McMechan 
as alleged by the company, it was a voluntary payment for whose re- 
payment they have no valid demand, and the subsequent confession 
of judgments might be inquired into as fraudulent. The judgments 
were void, having been made while the debtor was insolvent and in 
contemplation of bankruptcy. McMechan was adjudged bankrupt 
on the ground that he had confessed judgment in favor of the com- 
pany, intending to give them an unlawful preference. Sec. 35, 39, 
Bankrupt Act. The confessions estop the debtor from inquiry, but 
not the assignee. The judgments can only be assailed for fraud. 
Credit was not given to McMechan for the inventoried value of the 
goods as agreed, and if the company never received any consideration 
on account of a seizure by the sheriff, it is their own concern. The 
sheriff's claim was known to Kinney and the company at the time of 
seizure, and the company alleged the purchase in two previous suits. 
The company having reason to believe McMechan insolvent at the 
time of confessing judgment, should not be allowed to prove for more 
than half the debt. Sec. 39 Bankrupt Law. To secure themselves 
as against other creditors, having judgments aggregating upward of 
$6,000, the company induced McMechan to confess for double the 
amount advanced, and issued execution and directed the levy on his 
stock. 


E. Wakety, of Omaha, for Defendant. 
Summary of argument for defendant, by Ed. Ins. L. J. 


The position that the company had no power to loan on real estate 
security in Nebraska is sweeping and far reaching. Millions have been 
so loaned by foreign corporations, and if the position is sound, the 
securities are worthless, even if the loans are not void. The objec- 
tion is easily met. By its charter the company had power to make 
such loans. Charter, § 6, p. 6, § 1, p. 1. A corporation may do in any 
State what its charter empowers it to do in its own, provided the act is 
not forbidden by or against the policy of such State. Bank of Augus- 
ta vs. Earle, 13 Pet., 519 ; Kennebec Co. vs. Augusta etc. Co., 6 Gray, 
204; Am. Mut. Ins. Co. vs. Owen, 15 Gray, 495; Armer vs. Conant, 
36 Vt., 744; Western vs. Genn. Mut. Ins. Co., 2 Kerr, 258 ; Farmers 
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L. and T. Co. vs. McKinnie, 6 McLean, 1; Conn. and C. Ins. Co. vs. 
Albert, 39 Mo., 181 ; Blair vs. Perpetual Ins. Co., 10 Mo., 559 ; Lath- 
rop vs. Com. Bank, 8 Dana, Ky., 114; Com. ete. Ins. Co. vs. Cross, 
18 Wis., 109 ; Bard vs. Poole, 2 Kerr, p. 505 ; 18 Wis., p. 109. 

By the strongest implication Nebraska statutes recognize the power 
of foreign companies to loan on real estate security. Statutes of 
1866, sec. 5 p. 189, 190, 193, 194, 188. This chapter applies to life 
companies. Ch. 33, Gen.’St., Neb., p. 428, § 1 and 41. Kinney had 
no authority to contract the loan ; it was made by the company at the 
home office. The entire $12,000 less one year’s interest and premiums, 
and the $8,000 less premiums, were forwarded to Kinney. The com- 
pany neither knew of nor sanctioned the bonus of Kinney. It was 
given for services of Kinney to McMechan. There is no usury unless 
the lender knows of or sanctions an agreement for commission. The 
agent has no implied authority to do an unlawful act. If for services 
to the borrower commission is not usury. The only contract was in 
writing by the officers of the company. An igent without power to 
contract has no power to make a lawful agreement usurious by his 
own private agreement for compensation. Condit vs. Baldwin, 21 
N. Y., 219 ; Bell vs. Day, 32 N. Y., 571; Thurston vs. Cor.ell, 38 N. 
Y., 281; Muir vs. Newark Ins. Co. 1 Green, N. J., 537; Conover vs. 
Van Meter, 3 Green, N. J., 481; Hyde vs. Goodenow, 3 Conn., 266 ; 
Baxter vs. Buck, 10 Vt., 548; Fay vs. Lovejoy, 20 Wis., 407; Rogers 
vs. Buckingham, 33 Conn., 81; Banks vs. McClellan, 24 Md., 62; 
Jones vs. Berryhill, 25 Iowa, 289 ; Mining Co. vs. Gwyer, 48 Ga., 11 ; 
Beadle vs. Munson, 30 Conn., 175; Corlis vs. Estes, 31 Vt., 653; 
North vs. Sergeant, 33 Barb., 350 ; Philo vs. Butterfield, 3 Neb., 256, 

The condition requiring life insurance was not usurious. The pre- 
miums were the usual rates required, without a loan. The insured 
had the full value of his premiums in the obligation of the insurer to 
pay at death. Clarke vs. Sherman, 47 N. Y., 188 ; Utica Ins. Co. vs. 
Caldwell, 3 Wend., 296; N. Y. F. Ins. Co. vs. Donaldson, 3 Ed., 199 ; 
Brooklyn Bank vs. Waring, 2 Sand. Ch., 1 ; Dowdel vs. Lenox, 2 Ed. 
Ch., 267 ; Bullock vs. Boyd, Hoff. Ch., 299 ; Valentine vs. Connor, 40 
N. Y., 248 ; Fellows vs. Ins. Co., 1 Sand. Ch., 203 ; Stelle vs. Andrews, 
4 Green, N. J., 409; Jarvis Appeal, 27 Conn., 432; Roane vs. Burke 
of Nashville, 1 Head., 526. Usury is alleged because the company 
took and retained papers which bore interest from a date prior to the 
receipt of the money by the borrower. The papers were dated as of 
the time of execution and acknowledgment of mortgage, which could 
not properly have been changed. The money was then in readiness. 
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The only claim could be for an inadvertent omission to indorse a few 
days’ interest credit, by which alone the discrepancy could properly be 
corrected. The lender has a right to interest from the time the loan 
is to take effect, where the money is ready and the delay in paying 
it over is not the fault of the lender. Bank of U.S. vs. Wagner, 9 
Pet., 378-399 ; King vs. Goodwin, 25 Wend., 643 ; Booth vs. Swezy, 
8 N. Y., 276; Dewdal vs. Sennot, 2 Ed. Ch., 266 ; Walker vs. Bank 
of Washington, 3 How., 62 ; Muir vs. Newark Savings Bank, 1 Green, 
N. J., 537; Howell vs. Austin, 2 N. J., Eq., Green, 44; Ware vs. 
Thompson, 13 ib., 66; Noble vs. Trimmer, 17 ib., 242; Beals vs. 
Benjamin, 33 N. Y., 61 ; Dock vs. Snapp, 1 Cald., Tenn., 180 ; Sterk 
vs. Coffin, 105 Mass., 328-333; Banks vs. Vanantwerp, 15 Harek. 29. 

This court cannot enjoin proceedings to enforce the judgments. 
The bankrupt law does not provide for it. Peck vs. Jenners, 7 Hare, 
612 ; Orton vs. Smith, 18 ib., 263 ; Rayrohann vs. Dawson, 20 ib., 486 ; 
Freeman vs. Howe, 24 ib., 450 ; 4 Ch., 179 ; 7 ib., 279. 

The larger judgment was simply for the foreclosure of the $8,000 
mortgage, which the bankrupt law does not prohibit. The smaller 
judgment was for a present consideration, for money to pay off other 
debts, not to get a preference. There was no fraud ; it was done in 
good faith ; and without fraud a person may advance money to an 
insolvent debtor and take property as security. Cook vs. Tullis, 18 
Wall., 332 ; Gibson vs. Warden, 14 Wall., 244; Tiffany vs. Luces, 15 
Wall., 410 ; O’Connor vs. Parker, 23 Mich., 22 ; Dailey vs. Boatman’s 
Sav. Inst., 1 Dill., 141 ; Gaffy vs. Seigman, ib., 158 ; Daily vs. Swees, 
ib., 164 ; McKinney vs. Harding, 4 B. B., 10 ; Lanihan vs. Haman, 56 
N. Y., 652; Bentz vs. Mills, 61 Ill., 59 ; Biddle’s Appeal, 68 Pa. St., 
13 ; In re Burns, 7 A. S. Ry., 100 ; Vayle vs. Lathrop, 4 B. B., 146. , 

No accounting respecting the collaterals is necessary. All sums 
received on them have already been settled between the parties. A 
creditor cannot be compelled to exhaust his collaterals before resort- 
ing to other securities, where the assignee represents general creditors 
and no lien-holder. Kinney was guilty of no negligence in regard to 
them; there has been no conversion, nor offer to redeem them. 
They were practically almost worthless. 

The argument of complainant against the right of the company to 
take mortgages is a misconstruction of the statute in which companies 
are prohibited from holding lands but permitted to take mortgages, 
while in another chapter quoted, for certain prescribed purposes only, 
mortgages are included in conveyances. To hold land is a different 
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thing from having a mortgage lien. The mortgagor holds the land. 
Gen. Rev., sec. 55, p. 881. 

There is no foundation for the distinction alleged between foreign 
and domestic companies. Ch. 25, Stat. of 1866, sec. 1 and 2, and pro- 
hibiting section. The act of 1873 quoted was subsequent to the exe- 
cution of the mortgages, and excepts life companies, while it recognizes 
the power to take mortgages. Case of Carroll vs. City of St. Louis, 
concerned the unlimited purchase of land, not the policy of Nebraska 
concerning mortgage securities. 

To entitle a debtor to credit for collaterals not collected, the re- 
medy against him must be shown to be lost through the negligence 
of the creditor holding them. McMechan virtually controlled pro- 
ceedings to collect. 

The policies were clearly delivered. They were held by Kinney 
ready for delivery when called for. In case of death the money could 
have been collected. The $300 premiums unapplied were applicable 
to any policy when applied for, and the company has not refused to 
issue a policy. 

McMechan’s equity under the $8,000 was worth nothing. A credi- 
tor may foreclose an equity by a confessed judgment and no wrong 
be done an unpaid creditor unless it was valuable. 


Duiion, J. 

I am of opinion, 1. That the defendant company had the power to 
take and receive the mortgages, and they are not void ab initio. 

2. I find that the mortgages are usurious. This result I reach upon 
the special circumstances of this case, placing it largely upon the ground 
that the requiring of such a large and extraordinary amount of insur- 
ance, not only upon the life of the borrower, but upon that of others, 
as a condition of making the loans, is a direct loss to the borrower, 
and in violation of the purpose and policy of the usury laws. Under 
the statute of Nebraska, no previous tender by the borrower is neces- 
sary as a condition of relief, and the contract, though usurious, is void 
only to the extent declared by the statute. Rev. Stats. Neb., p. 447. 

3. The confession of judgment for $6734.40, stands as a security 
only for $3054, and interest. 

4. The contracts being usurious, payments are to be applied in re- 
duction of the principal. 

5. An account must be taken in respect of all the transactions be- 
tween the parties set forth in pleadings. 

The company is to be charged with the goods purchased at agreed 
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price, $11,046.80, less amount of valid taxes thereon at time of sale, 
as to which proofs may be taken by the master, if the question has 
not been fully adjudicated. 

The company is to be charged with the amounts actually received 
on the collaterals. I find that there is no liability in respect to the 
alleged negligence in not collecting the collaterals. 

The company to be charged with net amounts received from sales 
of goods, deducting fair and reasonable expenses of sales, and respect- 
ing and carrying out any fair and just settlement of the parties in 
this regard. 

Also with the rent of the store at agreed rate, $50 per month. Al- 
so with any premiums charged in respect of the $15,000 life insurance 
for which no risk was assumed by the company. 

The commissions at 3 per cent to be credited on the respective mort- 
gages ; the other charges of the agent may stand unless by further 
proof they are shown to be more than the value of the services ren- 
dered. 

The credits to the estate in bankruptcy to be applied first on the 
$3,054 and interest thereon ; next, on the $8,000 loan, and any balance 
on the $12,000 loan. ‘ 

Let interlocutory decree be drawn accordingly, and cause referred 
to master to take and state an account. Right reserved, on coming in 
of report, to modify the foregoing. 


Cuaprer 34.—Inrerest.—Sec. 5. Ifa greater rate of interest than 
is hereinbefore allowed shall be contracted for, or received, or reserved, 
the contract shall not therefore be void ; but if, in any action on such 
contract, proof be made that illegal interest has been directly or in- 
directly contracted for, or taken, or reserved, the plaintiff shall only 
recover the principal, without interest, and the defendant shall recover 
costs ; and if interest shall have been paid thereon, judgment shall be 
for the principal, deducting interest paid. 
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COURT OF APPEALS OF NEW YORK. 


DANFORD B. CUSHMAN, Apm’r erc., Respondent, 
vs. 


UNITED STATES LIFE INS. CO., Appellant.* 


The policy provided that the application, and the statements therein, which are 
referred to in the policy, shall constitute a part of the contract. 


Held, that the policy and application must be construed as a single instrument. 
The legal effect is toconvert what would otherwise be mere representations, 
into warranties. 

The policy was issued in consideration of statements in the application, and provided 
that if the statements were found in any respect untrue, itshould be void. The 
insured stated he had not been afflicted with any disease of the liver. There 
was evidence tending to show that he had been so afflicted. 


Held, that a refusal to charge that the statements were warranties, and if any of 
them were fraudulent or untrue the plaintiff could not recover, was error call- 
ing for a reversal of judgment. The materiality of the representation does not 
affect the case ; it must be substantially true. 


Judgment reversed. 


Epaar L. Van Wrnxte, for Appellant. 
Epwarp B. Tuomas, for Respondent. 
Miter, J. 

It is provided by the policy, upon which this action is brought, that 
the application for insurance, and the statements therein which are 
referred to in the policy, shall constitute a part of the contract. Such 
was evidently the plain intention of the parties ; and according to 
well settled rules the policy and the application must be construed 
as if they constituted a single instrument or contract. Burritt vs, 
Saratoga Co. Mutual Ins. Co., 5 Hill, 188; Angell on Insurance, § 141. 

The legal effect of making the application a part of the policy, is that 
what otherwise would be mere representations are converted into war- 
ranties. Angell on Insurance, §307,$141. Murdock vs. Chenango 


* Decision rendered December 14, 1875. 
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Co. Mutual Ins. Co. 2 N. Y., 210; Foot vs. Adtna Life Ins. Co., and 
authorities cited ; opinion of Earl, Com, (4 Ins. L. J., 160.) 

The policy, was issued in consideration of representations made on 
the application, and it provides that if any statements upon the faith 
of which the company issued the policy shall be found in any respect 
untrue, that the policy shall be void. Among other things, the deceased 
stated, in answer to one of the interrogatories put to him in the appli- 
cation, that he had never been afflicted since childhood with any dis- 
ease of the liver, or any serious disease. This was one of the war- 
ranties included in the policy, and any violation of it was a forfeiture 
of the same. There was evidence upon the trial to show that on sev- 
eral occasions the deceased had been seriously ill with the disease al- 
ready mentioned, which if true would constitute a breach of the war- 
ranty made in reference to that subject. Such being the state of the 
case, the judge erred in refusing to charge the jury, as requested by the 
defendant’s counsel, that the declarations and statements in the appli- 
cation were warranties, and if any of them were fraudulent and untrue 
the plaintiff could not recover. 

It is insisted that although the answers were in the nature of war- 
ranties, there was no error, because the warranty was a restricted and 
limited one, and there was no sufficient evidence to show a breach of 
it. The argument is that as there was no evidence of a diseased 
liver it was not material whether the answers were warranties. It 
cannot be denied that there was testimony that the deceased was ill in 
July 1870, with congestion of the liver, and again in July 1871, four | 
months before he applied for insurance. And although it is claimed 
that the disease alleged was not of a serious character, and so slight 
as not to render the policy void on that account, itis quite sufficient 
that there was some evidence to submit to the jury upon that subject, 
and itis not unreasonable to suppose that the refusal of the judge to 
charge as requested may have had some effect upon the verdict of 
the jury. He had stated the distinction between a warranty and a mere 
representation, and as in the law of insurance a representation is not 
a part of the contract, but is collateral to it, and the difference between 
them is very material, (see Bemill vs. Saratoga Co. Mutual Ins. Co., 20 
N. ¥., 188; Pierce vs. Empire Ins. Co., 62 Barb., 644,) it may well 
be that the jury did not give that effect to the evidence to which it was 
entitled, and may have been misled under an impression that it show- 
ed only a representation which did not affect the right of the plaintiff 
to recover. 

The rule is also well established that the warranties must be sub- 
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stantially true, or the policy will be avoided, and that it is of no con- 
sequence whether the representations are material or not, as the par- 
ties have made them material by making them a part of the contract. 
Even if the representations were made innocently, and under a belief 
that they were true, it can have no bearing. See Foot vs. Aitna Ins. 
Co., supra, and authorities there cited. 

Having in view the rules last stated, it necessarily follows that the 
judge erred in that portion of his charge which was excepted to, and 
without considering them particularly and in detail, in such of the re- 
fusals to charge as requested, to which exceptions were taken, which 
are in conflict with the rules last stated. 

The jadgment must be reversed and a new trial granted, with costs 
to abide the event. 

All concur. 


SUPREME COURT OF PENNSYLVANIA. 


LYCOMING MUTUAL FIRE INS. CoO. 
Us. 


BEDFORD. 


What is due diligence in giving notice of loss under a fire policy requiring notice 


to be given ‘‘ forthwith,” is for the jury tojdecide. Twenty-three days held to be 
in time. 


Promissory notes of the insured may be taken by an agent in payment of assess- 
ments on a premium note, and the company be bound by the act. 


Debt on a policy of fire insurance by Bedford against the Lycom- 
ing Fire Insurance Company. The narr. wasin the usual form ; the 
pleas were nil debet, payment with leave, ete. 

Upon the trial the plaintiff offered in evidence a policy containing, 
inter alia, the following provisions : 

“VIL. In case any building or other property insured shall be lost 
or damaged by fire, the insured shall forthwith give notice thereof to 
the seeretary, etc. 
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' “X. Whenever an assessment shall have been made upon the pre- 
mium notes, and the same is not paid within thirty days after having 
been demanded by the company, through their agents or receivers, 
the policy of insurance given upon such note shall be null and void un- 
til the said assessment be paid, and the directors shall retain such 
premium notes, and collect thereon such sum or sums so assessed.” 

It appeared that in October, 1868, the plaintiff effected this insurance, 
to run for five years, giving his premium note therefor. In May, 1871, 
assessment No. 28, and in October, 1871, assessment No. 29 was levied. 
These amounted to $73, and remained unpaid in January, 1872, 
when Bedford gave to Smith, a clerk in the office of Stroud & Brown, 
the local agents of the defendants, his note drawn to their order, for 
that amount, payable in fifteen days. For this note Smith gave to 
Bedford receipts in the name of Stroud & Brown for assessments Nos. 
28 and 29. This note was not paid at maturity, but not long after- 
ward Brown, being at Waverly, the home of Bedford, was told by the 
latter the note would be paid if he would give him till 3 o’clock of 
that day, : r that, if he preferred, he might call on Graham, who owed 
Bedford money, and that the note was to be taken up by him on ac- 
count of his debt. Brown said he would see Graham, and Bedford, 
hearing nothing more of the matter, supposed that the note had been 
paid by Graham. Subsequently, further dispute arose between Bed- 
ford and the company, and on April 26, 1872, he sent his policy to 
Stroud & Brown, with a request to have it canceled. No reply was 
received to this communication, but on June 1, 1872, he received no- 
tice of assessment No. 30. This assessment was not paid, and on Jue 
15, 1872, the property covered by the policy was destroyed by fire. 
At this time the defendants had in their possession the premium note, 
and their agents had the promissory note given in January. The 
policy was in the possession of the company, and had been marked 
canceled immediately upon its return to them. The day after the 
fire the plaintiff called upon Stroud & Brown, and informed them of 
the loss, and on July 8th mailed to the secretary of the company a 
written notice of the loss, and on July 12th forwarded proofs of loss. 
The plaintiff presented the following points to the court below, 
(Handley, J.): 

1. That there is sufficient evidence to go to the jury upon the ques- 
tion of notice of the fire. 

2. That, the plaintiff’s policy was in force until the proposition to 
give up his premiuni note and bank note and papers, and cancel the 





1876. } Lycoming Mut. F. Ins. Co. vs. Bedford. 531 


same, had been accepted by the company, and notice thereof given to 
the plaintiff. 

3. That the negotiable note given for assessments was payment of 
the same, if so intended and treated by the parties at the time, and 
that the jury may find from the evidence whether said note was re- 
ceived as a payment. 

4. Thatif the jury find that the plaintiff’s building was burned at 
the time stated by him ; that he gave due notice thereof to the com- 
pany ; that his assessments had been paid either by cash or notes ; 
that his proposition to surrender the policy had not been accepted by 
the company and the same canceled ; then he is entitled to recover 
the sum of $1,000, with interest after three months from proof of loss. 

These points were all affirmed. 

The defendant presented the following points : 

1. That the plaintiff having given his note in payment of assessments 
numbers twenty-eight and twenty-nine, is bound to prove payment of 
the note. Refused. 

2. The plaintiff having failed to meet his note, did not pay the as- 
sessments numbers twenty-eight and twenty-nine. If you find from 
the evidence in this case the company did not accept the note of $73 
in payment of the assessments mentioned in the evidence, then we 
affirm this point. 

4. That after surrender of the policy by the plaintiff, the policy was 
defunct and dead until revived by the payment of the unpaid note. 
If you find from all the evidence in this case the company accepted 
Bedford’s proposition to surrender his policy, then we affirm this point ; 
otherwise we cannot affirm it. 

6. That the plaintiff did not give notice “forthwith” of the fire, 
but twenty-three days thereafter ; and that twenty-three days are too 
late. This point we cannot affirm. There is evidence before you 
that notice of loss was given within the meaning of the law. 

There was a verdict for the plaintiff for the full amount of his claim, 
and judgment thereon, to which the defendant took this writ of error, 
assigning for error the answers of the court below to the points. 


E. G. Scorr, (with him S. Woopwarp,) for Plaintiff in Error. 

The receipt given by the clerk to the plaintiff was but prima facie 
evidence of payment of the assessments, and was directly and conclu- 
sively contradicted upon the trial. Batdorf vs. Albert, 9 Sm., 61. 

There was no waiver of any of the rights of the company by any 
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authorized officer. Beatty vs. Ins. Co., 16 Sm., 18 ; Diehl vs. Ins. Co., 
8 Sm., 452. 

The delay in giving notice of the loss bars the plaintiff’s rights. 
Trask vs. Ins. Co., 5 Casey, 200; Ins. Co. vs. Stauffer, 9 Casey, 402 ; 
Ins. Co. vs. Helfstein, 4 Wr., 290. 


H. W. Patmer, (with him C. E. Rice,) conira. 

The right to insist on the payment of the premium in cash may be 
waived. Ins. Co. vs. May, 2 Weekly Notes, 43 ; Ins. Co. vs. Ins. Co., 
20 Barb., 469 ; Sheldon vs. Ins. Co., 25 Conn., 222. 

The notice in this case was sufficient. Ins. Co. vs. Taylor, 23 Sm., 
353 ; Ins. Co. vs. Schrefiler, 6 Wr. 188. 


Per Curiam. 

This case depended mainly on questions of fact as to payment of 
the installments No. 28 and 29, and the levying of installment No. 30, 
involving questions of agency, acceptance and waiver. There was 
evidence before the jury on all these points, which was submitted 
with proper instructions. The complaint of the company is rather to 
the verdict than to the charge of the court. We find no real or sub- 
stantial error committed against the defendant. 

Judgment affirmed. 
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Mutual Life Ins. Co. vs. Jeffries. 


UNITED STATES SUPREME COURT. 


Error to the Circuit Court for the Eastern District of Missouri. 


MUTUAL LIFE INS. CO. or New Yors, Plaintiff 
in Error, 
US, 


C. S. JEFFRIES, Apm’r or Attan A. Kennepy, 
DECEASED, Respondent, 


Where the application was made the basis of the contract,and both the application 
and policy provided that untrue or fraudulent answers should avoid the policy; 


Held, that the answer by the insured that he was single when he was in fact mar- 
ried, whether material or not, rendered the policy void. 


This is an action brought by the administrator of Allan A. Kenne- 
dy, deceased, late of Franklin County, Missouri, upon a policy for ten 
thousand dollars, issued by the Mutual Life Insurance Company of 
New York, to the respondent’s intestate during his lifetime. 

The policy was issued on the 25th,day of April, 1870, and the in- 
sured died in the month of August, 1871. 

The action was commenced in the Circuit Court of St. Louis Coun- 
ty, Missouri, and removed into the Circuit Court of the United 
States for the Eastern District of Missouri. 

In reply to the petition, the defendant set up three defenses: First, 
that in his application for the policy, the insured, in reply to the 
question, “Are you married or single?” responded “Single,” which 
response was untrue. Second, that in said application, in reply to the 
question, “ Are your habits of life correct ands temperate?” the in- 
sured responded “Yes,” when in fact he was grossly intemperate 
and dissipated, and died from such intemperance and dissipation. 
Third, that the defendants received the second premium on the policy, 


‘which fell due on the 25th of April, 1871, believing the insured to be 


sober and temperate in his habits, when in fact he was not so. 
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The third defense was stricken out on demurrer, and the plaintiff 
replied to the first defense that the answer “single” was inserted by 
the defendant’s agent without the knowledge of the insured. It is 
admitted that the answer was in fact false and untrue. 

The second defense stood admitted until the actual trial of the 
cause, when the court allowed the plaintiff to file an additional reply, 
nune pro tunc, denying the facts alleged in said defense. 

The court, sitting as a jury, found the facts to be as follows : 

First, that Allan A. Kennedy, the party insured, did make and 
sign the application offered in evidence by defendant, and that the 
answer to the question, “Are you married or single?” namely, 
“single,” was made by the said Kennedy, and that said answer was 
inserted in the application with the full knowledge and consent of 
the said Allan A. Kennedy, the insured. _ 

Second, the court further found the fact to be that the ques- 
tion as to whether Kennedy was a married or single man, was im- 
material to the risk. 

And thereupon the court found for the plaintiff, ete. The defend- 
ants moved for a new trial on the ground : 

1. That the court erred in declarations of law as applicable to the 
case, and in declaring that the question as to the materiality of the 
answer of assured, as to whether he was married or single, was open 
to be passed upon by the court, and in refusing to declare that the 
policy was issued upon the faith of the statements and declarations 
made in the application, and if any were untrue, the policy was void. 

2. Because the court permitted the plaintiff to reply to the de- 
fense secondly pleaded in the answer, after the evidence had all been 
heard, and without permitting or allowing time to defendant to give 
evidence as to such defense. 

The motion was overruled, and the defendant sued out a writ of 
error to this court. 


O. H. Pater, for Plaintiff in Error. 


As to the first defense pleaded by the company defendant, the only 
question is whether the court was correct in passing, as a jury, upon 
the materiality of th question answered falsely by Kennedy, and in 
refusing to declare that the policy was issued upon the faith of the 
statements and declarations made in the application, and if any were 
untrue the policy was void. 

This point has already been decided by this court, in a case arising 
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upon the same life. Jeffries vs. Economical Mutual Life Insurance 
Company, No. 209, October Term, 1874, (4 Ins. L. J., 386.) 

The case at bar is even stronger than the one cited, because the 
language of both the policy and application is more definite and ex- 
plicit. In the latter case the policy contained the following clause, 
quoted by Mr. Justice Hunt in his opinion : 

“This policy is issued by the company, and accepted by the assured, 
on the following express conditions and agreements, which are a part 
of the contract of insurance : 

“First, that the statements and declaration made in the applica- 
tion for said policy, and on the faith of which it is issued, are in all 
respects true, and without the suppression of any fact relating to the 
health or circumstances of the insured affecting the interest of the 
company.” 

And the further condition: ‘that in case of violation of the fore- 
going condition, * * * * this policy shall become null and 
void.” The application was not made a part of the record. 

In the case at bar, the corresponding clause in the policy reads as 
follows : 

“This policy is issued and accepted by the assured upon the fol- 
lowing express conditions and agreements : 

“First. If the said person whose life is hereby insured shall pass 
or remain beyond the settled limits or the protection of the govern- 
ment of the United States, * * * * * * or if any of the 
statements or declarations made in the application for this policy, 
upon the faith of which this policy is issued, shall be found in any 
respect untrue, then, and in every such case, this policy shall be null 
and void.” 

The application also contains the following stipulation : 

“ And it is hereby expressly stipulated and agreed, that the above 
application and this declaration shall form the basis of the contract 
between the above named persons and the said Mutual Life Insurance 
Company of New York, and that if any misrepresentations or fraudu- 
lent or untrue answers have been made, or if any facts which should 
have been stated to the company have been suppressed therein, or if 
any violation of the covenants, conditions, or restrictions of the policy 
(should one be issued) shall occur ; or any omission or neglect to pay 
any of the premiums on.or before the days on which they shall fall 
due shall take place—that then, in either event, the said policy shall 
become and be null and void, and all moneys which shall have been 
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paid, and also all dividends which may have accrued thereon, shall 
be forfeited to the said company for its sole use and benefit.” 

It would seem difficult to select language which would convey 
more explicitly and unmistakably the intention of the company to 
hold itself liable in cases where the truth and that only had been told 
in reply to the questions asked, and in no others. 

It was suggested in the court below that the relative which in the 
clause quoted above from the policy on Kennedy’s life, referred, not 
to its natural antecedent, the word application, but to the words sfate- 
ments or declarations, so that the clause might be construed as read- 
ing, ‘‘or if any of the statements or declarations upon the faith of 
which this policy is issued shall be found in any respect untrue, then,” 
etc. Under this construction, it was argued that the court had no 
means of knowing what were the statements and declarations upon 
the faith of which the company acted, and it was therefore justified 
in assuming that they were only such as were material to this risk. 
This construction is not only a defiance of the ordinary rules of Eng- 
lish grammar and common sense, but it is emphatically contradicted 
by the application itself, which is declared to be the basis of the con- 
tract, and which stipulates that if any misropresentations or fraudu- 
lent or untrue answers have been made, the policy shall be void. 
( Supra. ) 

The justice of the rule contended for is well set forth by Mr. Bliss 
in his work on Life Insurance. Bliss on Life Insurance, 2d ed., p. 44, 
§ 33. 

As to the second defense set up by the defendants, it was unques- 
tionably good ; and they were entitled to a fair opportunity to prove 
it. The habits of life of an applicant for insurance are of the utmost 
importance to the insurers, in determining the eligibility of the risk, 
and they are entitled to full and correct information about them. 

If, as is alleged in the answer, the insured was not sober and tem- 
perate in his habits, but, on the contrary, grossly intemperate and dissi- 
pated, and came to an untimely death from such intemperance and 
dissipation, the insurers were justified in relying upon such a state of 
facts as a complete defense to the claim, especially as the plaintiff did 
not attempt to deny the allegations. It was not until the actual trial 
of the cause that he discovered what he claimed to be an oversight, 
and was then allowed to file a reply nunc pro tunc ; as the defendants 
were not prepared for such action, they were unable to produce the 
testimony as to the habits of the insured, upon which they relied. 
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Granting that the plaintiff seriously intended to deny the allegations 
as to the intemperance and death of the insured, and that it was 
merely oversight or carelessness which caused him to neglect to file 
his traverse in season, there was no justice in depriving the defend- 
ants of their rights, by springing upon them the necessity of prov- 
ing the allegations, which they supposed to be admitted and to 
be beyond question. Upon this ground alone, even if the case were 
not already disposed of by the decision of this court previously cited, 
the plaintiffs in error would be entitled to a reversal of the judgment, 
and a new trial. 


Decision oF THE Court.—The judgment of the Circuit Court in the 
case of Mutual Life Insurance Company of N. Y. vs. Jeffries, adm’r, 
was reversed on the authority of Jeffries vs. Economical Mutual Life 
Ins. Co., 22 Wall., 47, (4 Ins. L. J., 386,) and France vs. Atna Ins. 
Co., decided at October Term, 1875, (5 Ins. L. J., 257.) No opinion 
was delivered in the case. 

D. W. Mippteton, Clerk S. C. U. S. 
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SUPERIOR COURT OF NEW HAMPSHIRE. 


From Merrimack Circuit Court. 


LEAVITT D. SLEEPER 
vs. 


NEW HAMPSHIRE FIRE INS. CoO. 


The defendant, a joint stock insurance company, issued a policy insuring.the plain 
tiff against loss or damage by fire to the amount of $600, on his house, shed 
and barn. The policy contained a condition that it should be void if the pre- 
mises should become vacated by the removal of the owner or occupant, with- 
out immediate notice to the company and consent indorsed on the policy. 

The buildings were occupied by a tenant at the date of the policy, and continued 
to be thus occupied until July, 1871, when he left and went to Laconia, his 
family leaving a short time before he did. He settled for the rent until the fol- 
lowing May. He had but little furniture, a portion of which he took away, and 
a portion was left in the house. When he left, it was his intention to return the 
next spring, or if business should be dull at Laconia, to return earlier. The 
buildings were destroyed by fire Oct. 30, 1871. He did not, before the fire, decide 
to return at any definite time. No person lived in the buildings after he left. 

Neither the plaintiff nor the defendants had any notice that the tenant had left the 
premises until after the fire. The referee to whom the action was sent, found, 
as a matter of fact, that the premises at the time of the fire were vacated, with- 
in the meaning of the policy ; but submitted to the court whether the question, 
whether the buildings were vacated, properly arises as a question of law upon 
the foregoing facts. Held, that upon such facts appearing, the buildings must 
be considered as vacated. 

Held, also, that the failure to give notice was not a‘‘ mistake” within the intendment 
of the statuteywhich provides that ‘‘ no policy shall be avoided by reason of any 
mistake or misrepresentation, unless it appears to have been intentionally and 
fraudulently made ; but the party insuring, in any action brought against them 
on such policy, may show the facts, and the jury shall reduce the amount for 
which such party would otherwise be liable as much in proportion as the pre- 
mium ought to have been increased if no mistake or misrepresentation had oc- 
curred.” Chamberlain vs. Insurance Company, 55 N. H., 249. on this point, 
overruled. 


The plaintiff made affidavit that the value of the property destroyed was $1,000. 
understanding that the value was materially less, although as much as the 
amount insured. His purpose was to induce the company to make a speedy set- 
tlement, and to prevent controversy in regard to his being entitled to the full 
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amount insured. Held, that this was such fraud as vitiated the policy by vir- 
ture of that provision which provided, ‘‘ that all fraud or attempt at fraud on 
the part of the insured shall cause a forfeiture of all claim under the policy.” 


Prxe & Buoneert, for the Plaintiff. 
Barnarp & Sanzorn, for the Defendant. 


Assumpsit upon a policy of insurance. 

The action was sent o a referee, who at the April term, 1875, made 
his report as follows : 

‘The property insured was situated in New Hampton. The plain- 
tiff applied in Franklin to the defendant’s agent, and upon the re- 
presentation of the plaintiff the agent, who had no knowledge of the 
property except what the plaintiff told him, issued a policy, a copy of 
which is hereto annexed, and received six dollars for the premium 
thereon. 

The plaintiff claimed at the trial that in the absence of fraud the 
valuation agreed upon by the parties, and set forth in the policy, was 
final and conclusive, but the referee ruled otherwise, and permitted 
the defendant to show that the premises insured were worth less than 
$600, and the plaintiff excepted. 

The buildings were totally destroyed by fire on October 30, 1871. 

John H. Colfas occupied the premises at the time of the insurance, 
and until sometime in July, 1871, when he left and went to Laconia, 
his family leaving a short time before he did. He had settled the rent 
for the premises until the following May. Colfas had but little furni- 
ture. A portion of what he had was taken away, and a portion was 
left in the house, but in what proportions did not appear. The wear- 
ing apparel of himself and family was carried away. When he left, it 
was his intention to return the next spring, or if business should be 
dull at Laconia to return earlier. He did not before the fire decide to 
return at any definite time. No person lived in the buildings after 
he left. Neither the plaintiff nor the defendant had any notice that 
Colfas had left the premises until after the fire. 

If the court shall be of the opinion that the question, whether the 
premises were vacated within the meaning of that clause in the policy 
which provides, that “if the premises hereby insured become vacated 
by the removal of the owner or occupant, without immediate notice 
to the company and consent indorsed hereon * * * this policy 
shall be void,” properly arises as a question of law upon the foregoing 
facts, then I submit that question to the court ; but if the court shall 
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be of opinion that it is incumbent on me to determine that question as 
a question of fact, then I find that from the time Colfas left, the pre- 
mises were vacated within the meaning of the policy. 

I find that this change in the occupation of the. premises constituted 
a material increase of risk, and that upon the facts proved showing 
said change of occupation, all of which are hereinbefore stated, the 
plaintiff ought to have paid an increased premium of $10, in order to 
make a reasonable compensation to the company for the increased lia- 
bility of the buildings to be burned. 

The only evidence tending to show that non-occupation of the build - 
ings materially increased the risk from fire, was furnished by the 
secretary of the defendant company in answer to the following ques- 
tions, which were ruled in, subject to the plaintiff's exceptions. 

“ State, as an insurance man, whether or not there is any increased 
hazard by buildings being unoccupied?” ‘‘ What is the increased 
hazard ?” 

T find that the value of the buildings at the time of the fire was $450, 
and that the plaintiff suffered damage by the fire upon the property 
insured to the extent of $450. 

On November 4, 1871, the plaintiff furnished to the company a 
proof of loss, sworn to before a justice of peace on the same day, in 
which, among other things, he stated that “a fire occurred on October 
30, 1871, by which loss and damage was sustained to the property 
insured as set forth in detail, (see schedule A, hereto attached, ) to the 
amount of one thousand dollars, and I claim of your company six 
hundred dollars. The whole value of the property at the time of the 
fire was one thousand dollars, as set forth in schedule B, hereto at- 
tached.” There was no schedule A attached. Schedule B was as fol - 
lows : “ House, shed and barn, attached $1,000.” 

I find that at the time of making oath to the foregoing affidavit, the 
plaintiff understood that his loss and damage upon the property in- 
sured was materially less than $1,000, and also understood that 
the value of said house, shed and barn at the time of the fire was 
materially less than $1,000. I find it to be probable that the plain- 
tiff, at the time of making said affidavit, believed his loss and damage 
upon the buildings insured to be as much as $600, and believed him- 
self to be fairly entitled to recover of the company that sum, and I 
therefore do not find that the purpose of the plaintiff in overstating 
in said affidavit his loss and damage, and the value of said buildings, 
was to obtain a greater sum than he considered the company justly 
linble to pay ; but I do find that his purpose probably was to induce the 
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company to make a speedy settlement, and to prevent controversy in 
regard to his being entitled to the full amount of his. insurance. [ 
submit to the court the question whether, upon the foregoing facts, 
relating to said affidavit, there was any fraud on the part of the plain- 
tiff which vitiates his policy by virtue of that clause in it which pro- 
vides, that “ all fraud or attempt at fraud on the part of the insured 
shall cause a forfeiture of all claim under this policy.” 

And I submit to the court the question, whether upon all facts re- 
ported, the plaintiff is entitled to recover, and if so, for what sum, or 
whether the defendant is entitled to recover. 

The questions thus raised were transferred to this court by Foster, 
C.J. C.C., and upon the decision thereof either party ed elect a trial 
of disputed facts by a jury. 


Smita, J. 

By the written contract of insurance made between these parties, 
of which the policy is the evidence, it was agreed as foilows: “If 
he premises hereby insured become vacated by the removal of the 
owner or occupant, without immediate notice to the company, and 
consent indorsed hereon, * * * * _ this policy shall be void.” 
These buildings were occupied by a tenant of the insured, and the 
rent had been settled for up to May, 1872. The tenant left in July, 
1871, and went to Laconia, his family having left a short time pre- 
vious. The wearing apparel of the tenant and his family had all been 
taken away, and a portion of what little furniture they possessed. He 
intended to return the next spring, or earlier if business should be 
dull at Laconia. No person lived in the buildings after he left. The 
buildings were totally destroyed by fire, October 30, 1871, up to 
which time he had not decided to return at any definite period. 
Neither the plaintiff nor defendant had any notice that the tenant 
had vacated the premises till after the fire. 

The point is raised whether upon these facts it is a question of law 
or a question of fact whether the premises had become vacant. If it 
is a question of fact, then the referee finds that the premises were 
vacated within the meaning of the policy. If it is a question of law, 
I am of opinion that the premises were vacant. The contract is to 
have a reasonable interpretation according to the ordinary accepta- 
tion of the language used. It is apparent the insurers intended to 
guard against the increased risk which inevitably affects buildings 
where no one is living or carrying on any business. An unoccupied 
building invites a shelter to wanderers and evil disposed persons, No 
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one interested is present to watch or care for the property, or to sea- 
sonably extinguish the flames in case of fire. And for various rea- 
sons that might be enumerated, an unoccupied building is more ex- 
posed to destruction, to say nothing of the inducement a dishonest 
owner would have to turn it, if unprofitable, into money, when in- 
sured, by becoming a party to its destruction by fire. If then the 
motive is to have some one present, occupying aud dwelling in the 
buildings, and interested to preserve the roof that shelters his family, 
or holds his household goods, that object would plainly be defeated 
by holding that he and his family may depart with all their provi- 
sions, save perhaps a few articles not needed for present use, and still 
the premises be considered occupied. It is true that often a person 
may vacate his home with his family, and a portion or all his posses- 
sions, for a temporary purpose, and yet his residence or home be 
considered, for the purpose of voting or being taxed, to be in the 
place thus temporarily abandoned. But whether in law a person has 
temporarily or permanently abandoned his home, is altogether a dif- 
ferent question from the one whether buildings are vacant when 
abandoned even for a temporary purpose. I cannot say that I have 
any doubt that these buildings were vacant at the time they were 
burned, in the sense in which that term was used in the policy. 

The question then arises whether the neglect of the plaintiff for the 
period of three months and upward to give notice to the defendants, 
and procure their consent to continue the policy notwithstanding the 
buildings were unoccupied, is such a mistake as is covered by sec. 2, 
ch. 157, Gen. Stats. It was decided by a majority of the judges who 
sat in the case of Chamberlain vs. Insurance Co., 55 N. H., 249, that 
it was such a mistake as the statute would, under the limitation there- 
in expressed, relieve the insured from the total forfeiture of the policy. 
To this view of the statute I am unable to assent. Its provisions 
seem to me clearly to relate to mistakes or misrepresentations that 
occurred in the making of the contract, and not in its performance, 
The history of legislation on this subject clearly authorizes this con- 
struction. 

In 1853 the legislature enacted (ch. 1414, P. L.,) that no insurance 
company should employ traveling agents to solicit or obtain applica- 
tions for insurance except in the town where the agent might reside, 
and there only unless he had been appointed by the directors of the 
company. In 1854 (ch. 1549, P. L.,) the act of 1853 was amended 
so that three directors might appoint an agent. In 1855 (ch. 1662, 
P. L.,) the act of 1853 was amended so as to allow the directors to 
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appoint such agents as they should deem expedient, and should pre- 
seribe in what towns they might take applications, and should fix and 
limit the fees to be paid to them, with some other provisions not 
material to be mentioned, and then by sec. 6 enacted as follows : 
“No policy issued by any insurance company upon any application 
taken by any such agent shall be void by reason of any error, mis- 
take or misrepresentation, unless it shal] appear to have been inten- 
tionally and fraudulently made ; but said company may, in any ac- 
tion brought against them on said policy, file in offset any claim for 
damage which they shall have actually suffered thereby, and the 
jury may deduct from the claims of the plaintiff the amount of said 
damage as they shall find it.” 

In 1867 the legislature incorporated the substance of this section 
into sec. 2, ch. 157, Gen. Stats., which is in the following terms: 
“No policy of insurance shall be avoided by reason of any mistake or 
misrepresentation, unless it appears to have been intentionally and 
fraudulently made; but the party insuring, in any action brought 
against them on such policy, may show the facts, and the jury shall 
reduce the amount for which such party would otherwise be liable as 
much in proportion as the premium ought to have been increased if 
no mistake or misrepresentation had oceurred.” 

The marginal reference shows that this section is a re-enactment of 
sec. 6 of the act of 1855 ; and in the report of the commissioners to 
revise the statutes, made to the legislature, the section is marked “S$” 
in the margin, showing that they intended to preserve the substance 
or sense of the corresponding section in the act of 1855. 

It is well settled that a change of phraseology in the re-enactment 
of astatute will not be construed to change its settled and obvious 
meaning unless such intention appears. Jewell vs. Holderness, 41 
N. H., 161. What is there in the terms of the present statute that 
indicates any intention to change the construction of the act of 
1855? Clearly nothing appears that expresses any such intention, 
and there is no such change in the terms of the present statute that 
authorizes such an inference. 

It isa significant fact that from 1855 to 1875, a period of twenty 
years, in no ease that came before the court, so far as I am aware, 
where the insurer set up as a defense a material change in the risk oc- 
curring during the life of the policy, was it ever intimated by the 
court or claimed by counsel that the statute of 1855 or that of 1867 
could afford the relief sought for. 

Shepherd vs. Ins. Co., 38 N. H., 232, decided in 1859, was an action 
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upon a policy of insurance to recover for loss by fire. It was claimed 
that after the execution of the contract, a barn within six feet of the 
building insured was occupied as a bowling alley, and so continued 
up to the time of the fire, thereby increasing the risk. Bell, J., who 
delivered the opinion of the court, said, (page 240 :) “ The parties have 
a right to frame their contracts as they please in this respect, and they 
cannot complain if they find the stipulations to be inconvenient. 
Having contracted subject to this express condition, the company are 
not bound, if the condition is shown to be broken. It is not ad- 
mitted that the risk is increased, and the question of fact must be 
settled by the jury.” There was no suggestion here that there had 
been a mistake such as the statute would relieve against, although 
that would have been the most obvious way to the relief sought, if 
the construction of the statute now claimed had been suggested. 

Pierce vs. Insurance Co., 50 N. H., 297, decided in 1870, was a 
case where the statute would certainly apply, if it could to any act of 
the insured after the contract was made ; but the decision is based 
upon waiver of notice of an assignment. 

If the construction here contended for obtains, can any one suggest 
a case to which it may not be applied? What contract- could be 
made between the parties that could not be violated under the guise 
of correcting a mistake? If an insurer expressly stipulates that he 
shall not be liable for the loss of buildings covered by his policy if 
they become vacant, where is the power to substitute a new contract 
to which he never assented? True, he is held to contract with refer- 
ence to statutes in force at the time, and it is not denied that such 
statutes enter into and become a part of the contract. But if he de- 
clines to insure a vacant building, is there any statute that will com- 
pel him to do so? Or if there were such statute, is there any one 
bold enough to assert it could have any binding force? If then he 
contracts to insure his neighbor’s building, at the same time stipulat- 
ing that in case the building shall become vacant, unless notice is 
immediately given and his consent indorsed on the contract, it shall 
be void, where does the power come from to change this contract 
against his consent? From this statute, if from any source ; which is 
that his contract shall not be avoided by reason of any mistake or 
misrepresentation, unless it appears to have been intentionally and 
fraudulently made. Admitting for the moment that this may refer 
to mistakes or misrepresentations made after as well as before the 
execution of the contract, how, using language in its ordinary and 
usual signification, can the act of the insured, in permitting the build- 
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ings to become vacant, and his omission to notify the insurer thereof 
be called a mistake? It is an act which he does or suffers to be done 
in direct and plain violation of his contract with the insurer. There 
is no element of a mistake about it. It does not alter the case that 
he did not know that his building had become vacant. It was his 
business to know it. It was his duty to see that the terms of the 
contract on his part were carried out. It is manifestly unjust to 
hold that he can, by his negligence, suffer the conditions of the con- 
tract which were to be performed on his part to be broken, and still 
claim to hold the other party to the performance of the contract, upon 
the ground that he has made a mistake in neglecting to fulfill the re- 
quirements of the contract on his part to be observed. As well might 
he claim that his books of account, securities, money, notes, bonds, 
deeds, jewelry, and numerous other articles which the policy stipulates 
are not insured, unless particularly mentioned, are covered by the 
policy, upon the ground that he made a mistake and forget to men- 
tion them at the time ; and if the contract can be thus invaded under 
the guise of a mistake, there is no property, of however hazardous a 
nature it may be, which an insurer, however reluctant, may not under 
the cloak of mistakes be compelled to shoulder. 

By cutting loose from the obvious intent of the legislature, we are 
at once launched upon a sea of difficulties in the adjudication of the 
great variety of questions that must inevitably arise under the guise 
of “ mistakes” to be adjusted, and where the departure would end it 
would be difficult to predict. But confine the statute to mistakes 
and misrepresentations made at and before the time of the execution 
of the contract, as I have endeavored to show its framers intended, 
and its provisions can be enforced without impairing the obligations 
of contracts. 

The referee further finds that the plaintiff, at the time he furnished 
the proofs of his loss, in which he made oath that the value of the 
property at the time of its destruction was $1,000, understood that 
the value was materially less than that sum, although as much as 
$600, the sum insured ; and that his purpose probably was to induce 
the company to make a speedy settlement, and to prevent controversy 
in regard to his being entitled to the full amount of his insurance. I 
agree with my brethren that this is such fraud on the part of the 
plaintiff as vitiates his policy by virtue of the provision that all fraud 
or atterapt at fraud on the part of the assured shall cause a forfeiture 
of all claim under it. It was an attempt on his part to deceive the 
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insurers by a statement which he knew to be false, and done with the 
purpose of securing some advantage to himself at the expense of the 
defendants. 


Cusine, C. J. I do not see in the referee’s report any evidence of 
any mistake which could possibly bring the case within the statute. 
Gen. Stats., ch. 157, sec. 2. There is nothing which shows that the 
plaintiff mistook or misunderstood the terms or meaning of his policy. 
It seems to be a clear case of the neglect of those ordinary precau- 
tions for the purpose of fulfilling his contract which every person is 
bound to use. It does not appear to me therefore that the construc- 
tion of that statute is involved at all in the case. 

The referee has found that the plaintiff made an affidavit which 
was very largely wrong, and for a purpose which I cannot distinguish 
from an intention to induce the company to act differently in regard 
to the settlement of his loss from what they otherwise would have 
done. If anything could be a fraud within the meaning of the policy, 
I think this must have been one. For both reasons, therefore, be- 
cause buildings are suffered to be vacated without notice, and because 
of the fraud, I think the plaintiff cannot recover. 


Lapp, J. It seems to me the specific facts reported by the referee 
as to the removal of Colfas from the house insured, fully sustain the 
general finding that, from the time he left, the premises were vacated 
within the meaning of the policy. I think when the occupant of a 
dwelling-house moves out with his family, taking part of his furniture 
and also the wearing apparel of the family, and makes his place of 
abode in another town, although he may have an intention of return- 
ing in eight or ten months, such dwelling-house, while thus deserted, 
must be regarded as unoccupied, that is, vacated according to the 
natural and ordinarily received import of those terms. It is the very 
situation against the hazard of which the defendants undertook to 
to guard themselves by an express stipulation and condition inserted 
in the contract upon which this action is founded. I am also of 
opinion that a failure to give to the defendants notice that the premi- 
ses were thus vacated, from sometime in July until October 30, three 
months or more, was a failure to give “immediate” notice according 
to the fair and reasonable interpretation of the policy in this particu- 
lar. For this reason I think the plaintiff is not entitled to recover 
upon the facts found by the referee. Chamberlain vs. Insurance Co., 
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55 N. H., 249, 266. It would seem probable also that the plaintiff 
must be debarred from recovering, by his fraudulent misrepresenta- 
tions as to the amount of the loss. 

Case discharged. 


SUPREME COURT OF OHIO. 


DecemsBer Term, 1875. 


BENJAMIN BURTON 
vs. 


BUCKEYE INS. CoO. 


A policy of insurance contained a provision that no suit or action should be brought 
thereon unless ‘‘commenced” within twelve months next after the loss. A 
loss having occurred, the assured, within the time limited, filed his peti- 
tion against the company in due form of law, and caused a summons to be is- 
sued and served in due time upon the company. But by mistake the name of 
another company instead of that of the defendant was inserted in the body 
of the summons, although the indorsement and entitling of the summons were 
correct, and in conformity with the petition. 


After service of this defective summons upon the defendant, and after the expira- 
tion of the twelve months limited for bringing the action, the company voluntarily 
appeared in court and moved to strike the plaintiff's petition from the files, 
but made no motion to quash the writ or return. The plaintiff then, on leave 
of the court, amended the writ, so as to make it conform to the petition. 


Held, that the amendment was authorized by the Code and had the effect to make 
the action one brought within twelve months after the happening of the loss, 
within the meaning of the policy 


Motion for leave to file a petition in error to the District Court of Cuy- 
ahoga County. There was an action in the Court of Common Pleas of 
Cuyahoga County brought by Burton against the insurance company 
named, upon a policy of insurance. The policy contained a provision 
that no action should be maintainable thereon unless brought within 
twelve months next after the happening of the loss. Burton filed his 
petition against the company within the time limited. The petition 


* Decision rendered May 9, 1876. To appear in 26 Ohio State Reports. 
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was in due form, properly setting forth the names of the parties, the 
tenor and effect of the policy, and the fact of the loss, with a prayer 
for relief against the company ; but by mistake of the attorney’s clerk 
in the precipe for summons the name of the “State Fire Insurance 
Co.” was inserted instead of the “ Buckeye Insurance Co.” A summons 
was issued by the clerk, properly indorsed as being a summons in the 
action, but in the body of the summons following the mistake of the 
precipe, and commanding that the “ State Fire Insurance Co. be sum- 
moned. ‘This writ was duly served by the sheriff upon the defendant, 
the Buckeye Insurance Co. After the expiration of the twelve months 
limited for bringing the action, the Buckeye Iusurance Co, by its attor- 
ney, appeared in court, and moved tostrike the plaintiff’s petition 
from the files, for the reason that no summons had been served upon 
the company. This motion was overruled, and thereupon the plain- 
tiff, by leave of the court, amended the summons so as to make it con- 
form to the petition, and the indorsements on the summons. The sum- 
mons having been issued before the expiration of the twelve months 
limited by the policy, but not having been amended until after the ex- 
piration, the question presented to the court was whether the action 
could be maintained. The Common Pleas held that it could, and 
gave judgment for the plaintiff. The District Court held otherwise 
and reversed the judgment ; and the plaintiff now seeks to reverse the 
judgment of the District Court. 


Wetcn, C. J. 


The real question here is one of construction of the policy ; what 
did the parties mean by the word “ commenced ” in this limiting clause ; 
In common parlance a suit or action would be considered as “com. 
menced,” perhaps, when the first step is taken in court. This, under our 
law, is the filing of the petition. The proviso in the policy being in 
the nature of a penal provision, it is by no means clear to me that it 
should not be interpreted in that sense. If this is the true meaning 
of the parties, then admittedly the suit was commenced in time. But 
admitting that such is not the true legal interpretation of the contract, 
and that the word “ commenced ” must have the meaning assigned to it 
by our Code of Civil Procedure, still it seems to me that the action 
should be regarded as having been brought within the period limited, 
If the contract is to be interpreted in the light of the Code, it must be 
jnterpeted in the light of the whole Code and not merely of a single pro- 
vision. Ifthe parties are to be held as intending by the commencement 
f the action the issuance of a summons, they must also be held as in- 
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tending that the summons, if defective in “form,” or by “ mistake,” 
might be amended under the 137th section of the Code. That this 
section of the code is broad enough to cover and authorize the amend- 
ment cannot well be disputed. The ground assumed is, that although 
the amendment reaches back, and validates the writ ab initio so far 
as regards the remedy, effect cannot be given to it to invalidate the 
contract or cause of action. This is true. But the answer is, that 
the contract sued contemplates the amendment, and in effect stipulates 
that it may be made. This view of the case renders it unnecessary to 
consider the question, whether the voluntary appearance of the de- 
fendant, and the motion made on its behalf to strike the petition from 
the files, without making any motion to quash the writ on the return, 
was an appearance to the action, and if so, what would be its effect 
upon the question of limitation. 

Motion granted. Judgment reversed. 

‘All the judges concurred. 


SUPREME COURT OF OHIO. 


Decemsper Term, 1875. 


Error reserved in the District Court of Crawford County. 


HOME INSURANCE CO., or Coxtumsus, Onto, 
vs. 


JAMES LINDSEY er au.* 


A policy of insurance, which contains a condition that the insured property shall 
not be alienated or encumbered, may be avoided by the insurer where the sale 
or incumbrance is effect. without his consent, although it is stipulated in the 
policy that consent to an assignment of the policy will be given by the insurer 
if requested within a certain time after the sale of the insured property. Such 
stipulation binds the insurer to consent to an assignment of the policy to the 
purchaser, only in case his consent has been given to the sale of the property, 


* Decision rendered March 28, 1876. To appear in 26 Ohio State Reports, 
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In an action on a policy of insurance which contains a condition that in case of 
loss, proof of the loss shall be made and delivered to the insurer within thirty 
days after the loss occurred, the petition which does not allege performance of 
such condition, or a waiver on the part of the insurer, is bad on demurrer. 


The original action was prosecuted in the Court of Common Pleas 
of Crawford County, wherein the judgment songht to be reversed 
was rendered, on the pleadings and a special finding of facts by the 
court in favor of defendants in error, who were plaintiffs below. 

The action was founded on a policy of insurance against loss by 
fire issued by the defendant below to one Jacob Shultz, for the sum 
of $2,000, on a restaurant house belonging to the assured. The policy 
was issued on the 25th of May, 1867, and was to continue in force 
for one year commencing at noon of that day. Among the conditions 
expressed in the policy were the following: “If the property above 
named be sold or transferred, or any change take place in the title or 
possession thereof, whether by legal process, judgment, decree, judi- 
cial sale, voluntary transfer or conveyance, mortgage or otherwise, or 
in case any incumbrance by mortgage or otherwise shall fall or be 
executed thereon ; or if this policy shall be assigned, either before or 
after a loss, without the consent of the secretary of this company in- 
dorsed hereon ; or if the interest of the assured in the property, 
whether as owner, trustee, consignee, factor, mortgagee, lessee or 
otherwise, is not truly stated ; or if the assured shall keep gunpowder, 
phosphorus or saltpetre on storage, or keep and use camphene, spirit 
gas, or chemical oils, without written permission in this policy ; or if 
the cash premium, or any part thereof, shall be unpaid ; then and in 
every such case the assured shall not be entitled to recover from the 
company any loss or damage which may occur in or to the property 
hereby insured, or any part or portion thereof.” 

And also the following in case of loss: ‘The assured shall forth- 
with give notice of any loss to the secretary of the company, and 
within thirty days after such loss deliver at the office of company, in 
Columbus, Ohio, either personally, by agent, mail or express, a partic- 
ular account of such loss, signed and sworn to by him or them, nam- 
ing each article and cash value thereof, stating whether any and what 
other insurance has been made on the same property, what was the 
cash value at the time of the loss of subject insured, and the interest 
of the assured therein ; in what general manner (as to trade, manufac- 
ture or otherwise) the building insured, or containing the property 
insured, and the several parts thereof, were occupied at the time of 
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loss, and who were the occupants of such building, giving copies of 
the written portions of atu poticres thereon, and when and how the 
fire originated, and shall also produce a certificate under the hand 
and seal of a magistrate, notary public, or clerk of a court of record 
(nearest to the place of loss, not concerned in the loss as creditor or 
otherwise, not related to the assured by affinity or consanguinity, ) 
stating that he has examined into the circumstances attending the 
loss, knows the character and circumstances of the assured, and veri- 
ly believes that the assured has, without fraud or evil practice, sus- 
tained loss on property insured, to the amount which such magistrate, 
notary public or clerk shall certify. And also the following provision : 
“ Assignment of policies must be made within ten days after the sale of 
the property, and this policy sent to the office company rorTHwitsH for 
the consent of the company, with one dollar for recording fee and 
stamps ; consent will then be given to the assignment.” 

On the 3rd of September, 1867, Shultz sold and conveyed the 
property insured to the plaintiffs, who immediately entered into pos- 
session ; and afterward, on the 10th of September, Shultz assigned to 
the purchasers the policy of insurance. This assignme..t was made 
with the knowledge of a local agent of the defendant, who occupied a 
room in the insured building, and at the same time the policy was 
placed in the hands of the agent, with the proper fee, to be transmit- 
ted to the office of the company for its assent to the assignment. 
Afterward, on the 13th of September, the property insured was wholly 
destroyed. by fire, in which the policy was also consumed. A copy of 
the policy was attached to and made part of the petition. The aver- 
ments of the amended petition as to performance of the conditions of 
the policy were as follows: “That the plaintiffs and said Jacob 
Shultz duly performed all the conditions of said policy of insurance 
on their part, and more than ninety days before the commencement 
of this action, to wit, on the thirteenth, fourteenth and sixteenth 
days of September, A. D., 1867, the plaintiffs gave the defendant ver- 
bal notice of said fire and loss, and made profert thereof to the gene- 
ral agent, the adjusting agent, and the local agent of said defendant, 
on the premises where the said restaurant house had been consumed 
by fire ; and again on the nineteenth day of October, A. D., 1867, the 
plaintiffs gave the defendant due notice and proof of the fire and loss 
aforesaid, and sent said notice and proof to the cftice of the defendant, 
and the same was there received by the defendant, and also there 
duly demanded payment of the said sum of two thousand dollars, the 
amount of their said loss covered by the said policy of insurance ; but 
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no part thereof has been paid, and the defendant is now justly indebt- 
ed to the plaintiffs therefor in the sum of two thousand dollars, now 
over due, with interest thereon from the nineteenth day of January 
A. D., 1868, for which they pray judgment. A general demurrer to 
the petition was overruled by the court, and thereupon the defend- 
ant answered, and among other things set up, denied ‘‘that said 
plaintiffs and said Jacob Shultz have performed all the conditions of 
the policy on their part.” 

To certain new matter set up in the answer, which it is not neces- 
sary to state, the plaintiffs replied. The facts specially found by the 
court were as follows: “The court finds that the policy set out in 
the plaintiffs’ amended petition was duly executed and delivered by 
the defendant to the plaintiffs’ assignor, as alleged in the amended 
petition ; that the property insured was, at the time of the issuing of 
the policy, owned by the said Jacob Shultz, the party insured; and 
that his application and representation therein stated were substan- 
tially true, and made by him in good faith. The court further finds 
that the said Shultz, on the third day of September, 1867,-sold and 
trausferred the property insured, together with personal property in 
said restaurant house, of the value of seven hundred and six and 
twenty-one hundredth dollars, to the plaintiffs, with the understand- 
ing that the policy of insurance should be assigned to the plaintiffs, 
and inure to their benefit ; that such assignment was in fact made on 
the 10th day of September, 1867, in pursuance of the terms of said 
policy ; that the total consideration of said sale and assignment of 
said real and personal property was fifty-two hundred and six and 
twenty-one hundredth dollars, and that the value of said restaurant 
house and said Shultz’s interest in the land upon which it stood was 
forty-five hundred dollars ; that plaintiffs paid said Shultz, upon the 
purchase, the sum of two thousand dollars, and gave their notes, 
secured by mortgage upon said restaurant house and grounds, for 
the balance of such purchase price, no part of which, at the date of 
said assignment, had been paid. And the court further finds that 
the said plaintiffs made reasonable arrangements, under the circum- 
stances, for the transmission of the assignment to the home office for 
the purpose of procuring the written consent of the defendant’s secre- 
tary thereto, but before such transmission, and without fault of the 
plaintiffs, to wit, on the morning of the thirteenth of September 
1867, the property insured was totally destroyed by fire, but that said 
policy, assignment and transfer fee were in fact never forwarded to 
said secretary for his written consent to said assiguments, and that the 
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consent of the said company.or said secretary was not in fact given 
to said assignment and transfer; that due notice of said loss was given 
to the defendant, and the adjustment of the loss demanded by the 
plaintiffs. And the court further finds that the alienation of the 
property by Shultz to the plaintiffs did not tend to increase the risk, 
but was fair and proper, and the transfer of the policy to the plain- 
tiffs was one coming within the purview of the policy itself, and 
should have been consented to by the said secretary had an oppor- 
tunity been presented.” 

Under the assignment of error, two questions have been consider- 
ed by the court. 

1. Did the court below err in rendering judgment in favor of the 
plaintiffs ? 

2. Did the court err in overruling the demurrer to the petition? 


MclItvarng, J. 

One of the conditions of the policy was, that the property insured 
should not be alienated or incumbered without the consent of the 
company. It is conceded that the preperty was alienated, and it ap- 
pears from the finding of facts that it was also incumbered. Wheth- 
er the consent of the company to such alienation was obtained, was a 
question of fact put in issue. This was a material issue, and judg- 
ment should not have been rendered for the plaintiffs below until this 
issue was found in their favor. There was no such finding. This 
‘defect in the findings of the court was not supplied by the finding 
that the sale and conveyance did not increase the risk of the insurer ; 
nor was it relieved against by the stipulation in the policy, that upon 
application within ten days after a sale, the company would consent 
to an assignment of the policy. This stipulation only bound the 
company in case it had first consented to the sale of the property. 

It may be conceded that, under this policy, the company was 
bound to consent to an assignment of the policy to the purchaser of 
the property if it had first given its consent to the sale. And it may 
be further conceded that consent to such assignment of the policy, 
given after sale made, would have been a waiver of the condition 
against alienation. But neither of these concessions can relieve the 
case from error. The first does not, for the reason that it does not 
appear that consent to the sale of the property was given by the 
company. And the second does not, because consent to the assign- 
ment of the policy was not obtained as required by the stipulation of 
the policy. It was denied that the local agent, with whose knowl- 
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edge the policy was assigned, and to whom it was delivered, had au- 
thority to consent thereto on the part of the company. And such 
authority was not shown to have been conferred on him. Indeed his 
want of authority is made manifest in the special findings of the 
court. On this view of the case it is clear that the court erred in giv- 
ing judgment for plaintiffs below. 

Another condition of the policy was that, in case of loss, proof of 
the loss should be made and delivered to the company within thirty 
days after the loss happened. The performance of this condition 
was not shown, nor was it shown that the company in any way waived 
this condition. Here, it was shown that immediately after the fire 
notice of the loss was given to the company, but that was done in 
performance of another condition in the policy, and it in no way re- 
leased the insured from making proof of loss as required by the terms 
of the policy. Indeed, the performance of this condition was not al- 
leged in the plaintiff’s petition. True, it was alleged generally that 
all the conditions on their part to be performed had been performed 
by the plaintiffs and their assignor, but it was specifically alleged in 
the petition that the loss by fire occurred on the 13th of September, 
1867, and that proof of the loss was made and forwarded to the com- 
pany on the 19th of October following ; by which it affirmatively ap- 
pears on the face of the petition that more than thirty days elapsed 
between the date of the fire and the proof of the loss. For this there 
was error not only in rendering judgment for the plaintiffs upon the 
merits of the case, but also in overruling the demurrer to the petition. 
The judgment below will therefore be reversed, the demurrer of the 
defendant below to the petition of the plaintiff sustained, and the 
cause remanded to the Court of Common Pleas for further proceed- 
ings. 

We cs, C. J., Waite, Rex and Ginmore, JJ., concurred. 
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COURT OF APPEALS OF NEW YORK. 


WILLIAM EVANS, Appellant, 
vs, 


UNITED STATES LIFE INS. CO., Respondent.* 


Where sickness is alleged as an excuse for the violation of a policy condition con- 
cering residence, it must be shown that prior to the time limited, travel by any 
of the usual routes would not have been merely inconvenient, but impossible. - 


The insured when in feeble health has no right to go so far as to be unable to re- 
turn, and then, after remaining until too feeble to return, allege impossibility of 
performance. 


When the policy has lasped through non-compliance with such a condition, a re 
fusal to accept the premium unless the extrarisk is paid for, accompanied by un 
offer to credit the whole until he following day,in order that the agent tendering 
the amount may consult his principal, does not compel the company to accept 
the amount when tendered on the following day. 


Judgment affirmed. 


F. G. Satmon, for Appellant. 
KE. S. Van Winkzz, for Respondent. 


Kart, J. 

The policy contained a provision that it should be “ void, null and 
of no effect ” in case Starr, whose life was insured, should between the 
first day of July and the first day of November in any year visit any 
part o: the United States lying south of the southern boundaries of 
of Virginia and Kentucky without the written consent of the company. 
In November, 1869, he went to Louisiana and remained there until he 
died, on the 18th day of March, 1872. The defendant alleged this as a 
breach of the policy, and refused payment upon that ground. He had 
the written permit of the defendant to go to New Orleans and remain 
there until the first day of July, 1870. The claim on behalf of the 
plaintiff is, that he became so sick and feeble that he could not return, 

* Decided February 25, 1876, oe 











556 Report of Decisions. (July, 


and hence that his return was rendered impossible by the act of God, 
and that therefore it was excused, and there was no breach of the poli- 
cy. Even if this claim were otherwise valid, the facts do not sustain 
it. The only proof upon the subject is that he met with an accident 
before going south, that his health was very poor in the summer of 1870, 
and “he could only ride out to the plantation, in which he was inter- 
ested, in a buggy, and ride back, not getting out of it, and was never 
any better.” No witness testified that he was too unwell to return 
north, or that he made any effort to return, and his condition before 
July 1 was not described. To bring the case within the supposed rule, 
there should have been proof that for some time before July 1 he was 
unable to travel by any of the usual modes ; not that it was merely in- 
convenient for him to travel, but impossible. He was bound to return 
if he could travel by short stages, or by incurring unusual expense to 
secure comfort, safety and convenience. But another answer to this 
claim is that he took the chances of being able to return. He went 
south for business purposes, knowing that the policy would be avoided 
if he did not return by the first day of July. He had the right to go 
and remain there until July 1, without the permit of the company. 
He obtained that he might, without violating another condition in the 
policy, go and return upon the ocean if he desired to. He was feeble 
when he went, and he could not go so far south that he could not re- 
turn, and then after remaining there until he was too feeble to return, 
enable the holder of the policy to claim that his return was rendered 
impossible by the act of God, and that thus the breach of the condi- 
tion was excused. 

The policy, therefore, became absolutely void after July 1,1870. It 
was unnecessary for defendant to make any election or to do anything 
else to render it void. It became dead by its own terms, and could 
never again have any vitality except by some sufficient act of the de- 
fendant reclothing it with life. The claim of the plaintiff is, that it 
was revitalized by what took place on the 28th and 29th days of Octo- 
ber, 1870. On the former day an agent of plaintiff’s assignor went 
to the office of the defendant and offered to pay the annual premium 
and tendered the amount to defendant's officers. They declined to 
receive it on account of the residence of Starr in Louisiana, unless he 
would pay 24 per cent. more on the amount insured on account of 
the extra risk occasioned by such reside ce. The agent then stated 
that he could not: pay the extra sum claimed without the authority of 
his principal, whereupon the officers agreed to continue the policy in 
force and give credit for the premium due, including the extra amount 
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claimed, until the following day, in order to give the agent time to re- 
port to his principal, and his principal time to comply. On the next 
day plaintiff’s assignor sent another agent to the office of defendant, 
and he then tendered the amount of the premium, together with the 
extra amount, as claimed on the prior day, and the officers refused to 
receive it, claiming that the policy was void. 

Assuming that the policy was kept in force for the one day by what 
took place on the 28th, there was nothing to extend its existence be- 
yond that day. There was no bargain then made to continue it longer. 
Plaintiff ’s assignor did not agree to pay, and was not bound to. It 
was at most on the part of the defendant a proposition to revive the 
policy on the 29th, upon payment of the sum named. In other words, 
it was a proposition to enter into an engagement on the 29th. That 
proposition did not bind either party, and the defendant had the 
right on the 29th to refuse to receive the money, and decline the en- 
gagement it had offered to make. 

But suppose defendant was bound to receive the sum tendered on 
the 29th for the year following that date, and that the policy was thus 
in force during that year, how was it kept in force after October 28, 
1872? What took place in October, 1870, certainly did not bind the 
defendant to a new policy during the whole life of Starr. It did not 
give him a permit to continue in the south as long as he chose to stay 
there, and entirely annul the condition in the policy as to a southern 
residence. The defendant, therefore, had the right in October, 1871, 
to refuse to continue the policy any longer, notwithstanding what had 
before taken place. 

The order of the General Term must be affirmed, and judgment 
absolute ordered against the appellant, with costs. 

All coneur, Church, Ch. J., on the last ground assigned, 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Venango County. 


THE QUEEN’S INS. CO. 
vs. 


ELIAS HARRIS. 


Foreign insurance companies operating through licensed agents are held responsi- 
ble for the acts of said agents. In questions of mutual mistake the evidence 
is for the jury. 


. Per Curiam. 

This is the case of a foreign insurance company, and is therefore 
affected by the legislature of the State prohibiting the transaction of 
insurance business in the State except through licensed agents ad- 
mitted to act under the terms of the law. From the very necessity of 
the case such an agent must be clothed with greater power than an 
ordinary agent appointed by a company which can act itself within 
the State. See act of 11 April, 1868, P. L. 83. The case went to the 
jury upon the evidence of a mutual mistake of the agent and the in- 
sured. The petroleum did not cauge or contribute to the loss. Under 
the circumstances we cannot say that the court below erred in sub- 
mitting the case to the jury on the ground of an estoppel caused by 
this mutual mistake of the licensed agent, who claims and acts for 
the company in the State, and plaintiff. 

Judgment affirmed. 


* Decision rendered November 1,°1875. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Accrpent.— Obvious risk of injury. 

The plaintiffs in the court below sought to recover £1,000 ov a 
policy of insurance against accidents granted by the defendant’s 
company to one Edward Judkins, of whom the plaintiffs are the execu- 
tors, and who was accidentally killed while walking on the London 
and Northwestern Railway. It appeared that the deceased was last 
seen alive between nine and ten o’clock on a dark night in July, at 
Blisworth, and then expressed his intention of walking along the six- 
footway of the line as the shortest cut to his own home. It appeared 
that he did until he came to Banbury Lane crossing, two miles from 
where his dead body was found, and it was supposed that in trying 
to avoid the train coming from Blisworth he got in the way of the 
Irish mail train from London, which was behind him, and was so 
killed. The question of the defendant’s liability altogether turned on 
the construction to be placed on one of the conditions of the policy, 
which was to the effect that it would not be paid “in case of death 
happening by the exposure of the assured to obvious risk of injury.” 
The jury found for the plaintiff, with damages of £1,000, Mr. Baron 
Pollock having left to them the two questions—“ Do you believe the 
deceased was walking along the line? and if so, do you believe he was 
exposing himself to obvious risk of injury ?” 

A rule nisi was afterward obtained to set aside the verdict. Coun- 
sel for the plaintiff here showed cause against the rule, contending 
that as the learned judge had purposely left the two questions to the 
jury, and they had nevertheless found for the plaintifis, the verdict in 
their favor for the second time ought not to be set aside. 

Mr. Justice Blackburn, without calling on the other side, said the 
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court were of opinion that the deceased had exposed himself to ob- 
vious risk of injury by going on the line at all while traffic was going 
on, and there must therefore be a new trial. 

Rule absolute accordingly. 


Lovell et al. vs. Accident Assurance Co. 
ENGLI8H HiGH Court OF JUSTICE, QUEEN’S BENCH Division. 
Decision rendered February 1876. 





